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74, ete. (mailed notice to Elizabeth B. DuBois; 
Jeanne R. Silver; Leonard Bernikow; Saul Z. 
Cohen and Michael Rebell on 3-4-75). 


Filed Defts. Bd of Education & Irving Anker 
Notice of Appeal from order of 2-7-75 which 
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wd 

74. 
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Filed transcript of Record of Proceedings, dated 
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** In error. 
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Filed Memorandum Opinion of Tyler, J., No. 
42144. 


Filed Stipulation by the parties. 
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Order to Show Cause dated July 10, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eel x 

BOSTON M. CHANCE, LOUIS C. MERCADO, : 

et al., 70 Civ. 4141 
Plaintiffs, ORDER TO SHC 


: CAUSE 


eee 


~against- 
THE BOARD OF EXAMINERS, et al., 


Defendants. 


sworn to July 10, 1974, and te exhibits attached thereto, 
the complaint in this action, and all proceedings hereto- 
fore had herein, let plaintiffs and defendants show cause 
before this Court, at Room 4 () /of the united states 
District Court for the Southern District of New York, 


Foley Square, New York, New York, on July | ¢, 1974 at 


LA OUY 


2, &~ e'clock in the foreneen of that day, or as soon 


i 
sntieninln thckinenddiabicina china tmemnal x 

Upon the annexed affidavit of reter Ss. O’Brien, 
| 

| 
thereafter as counsel can be heard, why an order should 
not be made and entered pursuant to Rule 24(a) (2) of the | 
Federal Rules of Civil Procedure permitting the Council «ii 
Supervisors and Administrators of the City of New York, | 


Local l, School Acministrators and Supervisors Organizing 


Committee, AFL-CIO, to intervene in this action, and for 


1 1 [ QD , 1974 at 4 Ce on. 


J 12a 
Order to Show Cause dated July 10, 1974 
such other and further relief as may be appropriate, and 


it is 


ORDERED that service ofa copy of this Order to 


Show Cause and the affidavit and exhibits annexed hereto 
shall be made upon Elizabeth B. DuBois, Esq., Legal Action 
Center of the City of New York, Inc., attorneys for plain- 
tiffs personally, at cheir offices, 271 Madison Avenuc, 

New York, New York, and that service hereof shall be made 
upon the defendant Board of Education by personally serving 
Adrian P. Burke, Esq., Corporation Counsel, at his office, 
Municipal Building, New York, New York, and that service | 
ania shall be made personally upon Saul Z. Cohen, Esq., 
Kaye, Scholer, Pierman Hays & Handler, at the.r offices, 


425 Park Avenue, New York, New York, no later than July 


Dated: New York, New York 
July /~ , 1974 
| 


; ° 4 ’ ; = 
qi pro An |] K ly lig Tha | 
Harold R. Tyler, Jr. 
United States District Judge 


: 


| 
| 
| 
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Affidavit of Peter 8. O’Brien 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STATE OF NEW YORK ) 


) s8s.: 
COUNTY OF KINGS ) 


PETER S. O'BRIEN, being duly sworn, deposes and 

says: 
; ee | on the President of the Council of Super- 

visors and Administrators of the City of New York, Local 
1, School Administrators and Supervisors Organizing Com- 
mittee, AFL-CIO (hereinafter “CSA"). The CSA is recog- 
nized by the Board of i:ducation of the City School Distric 
of the City of New York (hereimfter "Board of Education") | 
as the “exclusive bargaining representative of all emplov- 
ees of the Board serving by appointment or assignment 
under license or other pedagogical certification in peda- 
gogical, supervisory or administrative positions in schools|, 


bureaus, districts or central offices... -" As e@x- 


slusive bargainirs egent, the CSA is party to a collective 
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Affidavit of Peter S. O’Brien 


bargaining agreement dated October 1, 1972 to October l, 
19/5, 2 copy of which is annexed hereto as Exhibit 1. 

2. As this Court is aware, the CSA was granted 
on or about February 25, 1974 “the right to intervene" 
with respect to the transfec pr< visions of the CSA agree- 
ment. The aforesaid transfer provisions were enjoined by 
the Honorable Valter R. Mansfield as being in violation 
of a previous settlement of the parties which was then 
incorporated into an order of the Co: . The CSA's ap- 
peal was subsequently rejected. 

3. Under the colli -“ive bargaining agreement, 
the CSA is the exclusive bargaining representative for 
approximately 900 to 1000 acting supervisors. The acting 
classification includes those who were ass.gned prior to 
or pursuant to Circular 30 of the defendant Board of Edu- 

ation. The CSA was recognized as bargaining agent for 
acting supervisors after it demonstrated to the defendant 
Board of Education that it represented a majority of 
acting supervisors in each of the appropriate license 


fields or t>nure areas. Acting superviso.s were repre- | 


sented at all stages of the negotiations which led to the 
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Affidavit of Peter 8. O’Brien 


aforementioned collective bargaining agreement and parti- 
cipated in the ratification of said agreement. Acting 
supervisors were accorded under the ccllective bargaining 
agreement equal status with personnel appointed pursuant 


to licensure. 


4. Deponent has been made aware that there are 
proceedings before the Court designed to terminate this 
lengthy litigation. Deponent respectfully suggests that 
its interest is sufficient to permit it to intervene pur-~ 
suant to Rule 24(a) (2) of the eae’ Rules of Civil Pro- 
cedure. 

5. It should be obvious to all that one critical 
element of the settlement will affect or revolve around 
the status of the acting supervisor. One area in which 
the acting supervisors represented by the CSA will be in- 
volved is date of assignment or subsequent licensing. It 
is anticipated, because of reduced pupil register, that the 
coming school year (September 1974 - June 1974) will be 
one in which there will be meaningful reduction in the 
number of supervisory and teaching personnel. While an 


exact forecast is not possible, it is reasonable to assume 
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Affidavit of Peter S. O’Brien 


that the reduced pupil enrollment will reduce the number of 
supérvisory positions by 150 to 300. When these positions 
are eliminated supervisors will be laid off or, in the 
educational vernacular, "“excessed." The Board of Education 
has, as required by the colléctive bargaining agreement and 
practice, previously formulated excessing regulations. 
These regulations apply equally to the supervisors em- 
ployed by the community boards and the Board of Education. 


These excessing regulations have been approved by both the 


courts of the State of New York and the Commissioner of 
Education of the State of New York. It is the CSA's posi- 
tion that any determination made in the settlement which 
sets an anniversary date of service for supervisors will 
affect these excessing rules. iecmentne if and when it 
eccurs will affect both licensed supervisors and acting 
supervisors. 3 
6. At present there are approximately 900 to 
1000 supervisors serving in some actine capacity. The 
length of acting service may range from six or seven years 


to mere days. Any final settlement of this matter must 


take these factors, as well as many others, into account. 


| 
| 


J 


Affidavit of Peter S. O’Brien 


The CSA respectfully suggests that its information and 
expertise in this matter may well serve the Court. 

7. CSA respectfully suggests that none of the 
other parties to this action have interests equal to or 
compatible with the CSA's interest. I respectfully remind 
the Court that when the transfer provisions were en ined 
the Beard of Education, which was party to the collective 
bargaining agreement, did not appeal from that decision. 
The Board of Education, as an employer, cannot be deemed 
to have interests identical to or allied with the CSA. 

WHEREFORE, the CSA respectfully requests that 


its motion to intervene be granted. 


f* a Bae . ae.” s rs 
PETER 34 : 1 AOS 
Council of Supervisors and Adminis- 
trators of the City of New York, 
Local 1, SASOC, AFL-CIO 
Swoxai to before me this : 
(o Gay of culy, 1974. 


“es County OF 
Commissica Expres fisteh 30, 167K 


| 


Exhibit 1, Annexed to Affidavit of Peter S. O’Brien 


Agrecment between The Board of Eueation of the City 
School Distriet of The City of New York and the Counell 
of Supervisors and Administrators of The City of New 
York. 

October 1, 1972—October 1, 1975 


(Presently before the United States Court of Appeals 
for the Second Cireuit in the United States Distriet Ccurt 
-files.) 
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Letter tutes .. .5, 1974, from Leonard Greenwald 
to Tyler, J. 
LAW OFFICES 
FRANKLE & GREENWALD ' 
4 . ‘ (a 


Se 
BQ.ZIGHTH AVENUE, NEW YORK, N.Y.! 0 


(212) 242-0200 


MAX H FRANKLE 


EQNARD GREENWAcO 


fon. Harold R. Tyler, Jr. 
Judge, United states District Court 


southern District of Kew York 
DU. S. Courthouse 


Poley Square 
New York, New york 10007 


Chance v. Board of Examiners 
70 Civ. 4141 


Dear Judge Tyler: 
On behalf of the Intervencr, CSA, I am enclosing 


‘ 


Pursuant to your instructions, I 
P=) 


herein a proposed’ Order. 
prepared the Order and discussed its contents with counsel = 
for all parties. The Order as submitted herein is satis- v3) 


factory to both mr. Cohen and Mr. Bernikow. > td 
Ms Silver, however, objects and has authorized me ao 


state that she will state her objections in writing to the 


court. 
Very truly yours, 
A 
LG: bew LEONARD GPEEWWALD 
Jeanne A. Silvex, Esq. Oe 
8. 2. Cohen, Faq. ‘ 
Leonard pernikow, Baq. 


ec. 
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Intervenor’s Notice of Settlement 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


et al., 70 Civ. 4141 
: t (H.R.T.) 


0 ee ae ee ee ae Oe ee ee ee ee ee ES ee ee x 

BOSTON M. CHANCE, LOUIS C. MERCADO, 
Plaintiffs, 

-against- : 

THE BOARD OF EXAMINERS and THE BOARD 

OF EDUCATION OF THE CITY OF NEW YORK, : NOTICE OF 

et al., SETTLEMENT 
Defendants. 3 


eer a a ee Oe SS Se SS SS SSS ee —" 9 


SIRS 3 


PLEASE TAKE NOTICE thir. the annexed order will 
be presented for settlement 2.1 signature on the l€th day 
of July 1974, to the Honorable Harold R. Tyler at the 
United States Courthouse. 


Dated: New York, New York . 
July 15, 1974 


Attorneys for intervenor, 
Council of Supervisors and 
Administrators of the City 
of New York, Local 1, School 
Administrators and Supervisors 
Organizing Committee, AFL-CIO 
80 Eighth Avenue 
New York, New York 10011 
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]utervenor’s Notice of Settlement 


TO: 

JEANNE R. SILVER, ESQ. 
Attorney for Plaintiffs 
20 West 40th Strzet 

New York, New York 10018 


S.Z. COHEN, ESQ. 

Attorney for Defendant Bow 4d ot xaminers 
Kaye, Scholer, Fierman, Hays & Handler 
425 Park Avenue 

New York, New York 10022 


ADRIAN BURKE, ESQ. 

Corporation Counsel 

Attorney for Defendant Board of Education 
Municipal Building 

New York, New York 10007 

Attn: Leonard Bernikow, Esq. 
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Intervenor’s Proposed Order 


UNITED STATES DISTRICT COURT 
, SOUTHERN DISTRICT OF NEW YORK 


ee ee es en ee ee ee ee es es Se ee 8 SS x 
BOSTON M. CHANCE, LOUIS C. MERCADO, 
et al., 70 Civ. 4141 
. : (H.R.T.? 
Plaintiffs, 
-against- 2 
‘ THE BOARD OF EXAMINERS and THE BOARD 
OF EDUCATION OF THE CITY OF NEW YORK, : ORDER 


eat al., 


Defendants. : 


eee oe we we we oe oe we ee 


WHEREAS, defendant Board of Education has advised 
the Court that, due to the reduction in enrollment in 
various schools, it wiil be required to reduce the number 
of supervisory employees in the school system. Therefore, 
it will ask the Court for a determination that its proposed 
plan for excessing such supervisory employees is acceptable 


under. the Court's order of July 12, 1973, and 


WHEREAS, the Council of Supervisors and Adminis- 
trators of the City of New York, Local l, School Adminis- 
trators and Supervisors Organizing Committee, AFL-CIO 
(hereinafter "CSA"), is the sole and exclusive representa- 


|| tive “of all employees of the Board serving by appointment 


Intervenor’s Proposed Order 


tion in pedagogical, supervisory or administrative positiors 


in schools, bureaus, districts or central offices wlite ms 


— 


or assignment under license or other pedagogical certifica- 
| 
| 


= 2. 
including approximately 900 to 1,000 acting supervisors, and 


_is a party to a collective bargaining agreement with the 
Board of Education dated October 1, 1972, to October l, 


1975, and | 
| 


WHEREAL, the CSA moved to intervene by Order to 
Show Cause on July 10, 1974, in this action, pursuant to 


Rule 24(a) (2) of the Federal Rules of Civil Procedure, and 


WHEREAS, there was a hearing on July 12, 1974, where- 
in the Court heard arguments from the parties. Neither the 
plaintiffs, the defendant Board of Education, nor the 
defendant Board of Examiners interposed any objection to 
the intervention of counsel for the CSA on the basis 


hereinafter set forth, and ' 


WHEREAS, the CSA has demonstrated to the Court 
its substantial interest in seeing that the rights of its 
neshers under the collective bargaining agreement are 
protected. Its information and expertise in this matter 


will well serve the Court. Accordingly, 


"ee 


Intervenor’s Proposed Order 


IT IS HEREBY ORDERED that, pursuant to Rule 
24(a) (2) of the Federal Rules of Civil Procedure, the 
Council of Supervisors and Administrators of the City cf 
New York, Local 1, School Administrators and Supervisors 
Organizing Committee, AFL-CIO, is granted the right to 


4ntervene for the purpose of representing the interests 


‘of its members in connection with consideration of a plan 
for excessing supervisory employees which will be presented 


to this Court. 


Harold R. Tyler,Jr. 
District Court Judse 
U.S.D.C., S.D.N.Y. 


of Dvector 


HURL. LIMAN, chairman 


LMS BANTRIR 
LDH BROWN 
YWOOD BURSS 
?H A CALIFANO. IR 
MAN LA)RSEN 

R GARCIA AIVERA 
AT J GENIESSE 
jONY TLS 

F MARSHALL 

L A. PATERSON 
ERICK A O SCHWARZ, IR 
af Li SOVERN 

ARE RISTURZ 
MONOS TAOUBH 


ASETH B. DuBOIS 
D BALBER 

XC MORRIL 
‘AEL E SMITH 
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Letter dated July 16, 1974, from Elizabeth B. DuBois 
tu Tyler, J. 


LEGAL ACTION CENTER 
OF THE CITY OF NEW YORK 
271 MADISON AVENUE 4 : ‘MM f} ir 
NEW YORK, N.Y. 10016 aa? 


(212) 679-6502 7S £7 tame II) 
July 16, 1974 


The Honorable Harold R. Tyler, Jr. 
United States District Court 
for th 


te 
Southern District of New York 
tes Courthouse 

os 


United St 
New York. New York 10007 


Re: Chance v. Board of Examiners 
70 civ. 4141 


Dear judge Tyler: 


I am writing this letter to explain the basis for piain-: 


tiffs' disagreement with provisions of the proposed order 
regarding CSA intervention on "oxcessing" issues which has 
been submitted by CSA counsel. Plaintiffs were eager to 

ag CSA on the form of this order and avoid burdening 
the rt with counter-preposals. However, after extensive 
discussions with CSA's counsel, Mr. Greenwald, we are uncble 
to effect any change in cne aspect of his order which we 


i 
oral ruling on the CSA motion last Thursday. 


We have reference to the language in the decretal para- 
graph of the CSA crder, and the second "Whereas" clause, 
suggesting that CSA is being allowed to intervene for the 
purpose cf representing its. entire membership on excessing 
questions rather than defending the provisions of its contract 
with the Board of Education on this subject. 


We believe it is clear and was understood by all counsel 
who discussed the matter before you last Thursday that the 
GSA does not represent the interests of all of its members on 
the auestion of what, if.any, seniority rules should be con- 
tiued in the excessing of individuals as a result of cuts in 
supervisory positions this fa..1. 


In the discussions last Thursday, the Court expressed 
appreciation of the fact that many CSA manbers, including the 
recently assigned "actings," would not require or perhaps 
eyen desire CSA representation on the excessing issue and 
that their pesition would be fairly represented by plaintiffs 
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Letter dated July 16, 1974, from Elizabeth B. DuBois 
to Tyler, J. 


The Honorable Harold R. Tyler, Jr. 
July 16, 1974 Page two 


attorneys. If, for example, the CSA urged thac 3 present strict 
rule of excessing in order of inverse seniority ‘= continued, it 
would not necessarily be representing the curren: interests of less 
senior members of its union. The interests of such individuals 
might, however, be presented by attorneys for plaintiffs, who will 
argue against application at this time of any seniority provisions 
incompatible with the Final Judgment in this case or the interests 
of plaintiffs' class, as such. 


Plaintiffs consented to limited intervention by the CSA only 
s0 that it cc d represent its interest as a union in addressing 
the provisions 2f its contract pertaining to'"excessing," and we 
believed that was the sole basis upon which the intervention was 
allowed by the Court. Accordingly, plaintiffs respectfully request 
that the Court not sign the proposed order submitted by the CSA 
and instead sign the plaintiffs' counter-proposal submitted herewith. 
Alternatively, we request that the Court strike from the decretal 
provision of the CSA order the words "for the purpose of repre- 
senting the interests of its members" and strike the second "Whereas" 
clause of the CSA proposal. 


Sincerely, 


YL bate. 


“s Elizabeth B. DuBois 
Jeanne R. Silver 
Attorneys for Plaintiffs 


EBDB.B 


cc: Leonard Greenwald, Esq. 
Leonard Bernikow, Esq. 
Saul Z. Cohen, Esq. 


J 278 


Notice of Motion dated July 18, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M,. CHANCE 

| LOUIS C, MERCADO, et al., 
Plaintiffs 
70 Civ 4141 H.R.T. 
~againgt- 


THE BOARD OF EXAMINERS 

and THE BOARD OF EDUCATION 

OF THE CITY OF NEW YORK, et al., 
Defendants 


NOTICE OF MOTION 


- « - a eeeaeee @ | 


=z 


PLEASE TAKE NOTICE that upon the annexed affidavit of Michael A. 


@S 
Rebell, sworn to on July 18, 1974, the complaint in this actionfSand all the 


papers and proceedings heretofore had herein, the undersigned will move this 
Court at Room 501 of the United States Courthouse, Foley Square, New York, 


New York on July 25, 1974 at 11:30 in the forenoon of that day, or @s soon 
sz See ee 


—_—_——_———_——— i 


thereafter #s counsel may be heard for an Order permitting the New York City 
School Boards Association to appear by counsel as amicus curiae in heerings 
before the Court concerning “excessing” and lay-off rules and regulations 
relating to supervisory personnel under the jurisdiction of the Community 
School Boards of the City of New York and to submit briefs and other papers 
relevant to this issue, together with such other and further relief as the 
Court will seem just and proper, on the grounés that the Community School 
Borrds represented by the Association have a direct interest in the aforesaid 
“excessing" rvles and that the Association possesses important relevant in- 


fornetion which may aid the Court in deciding this issue. 


J 28a 


Notice of Motion dated July 18, 1974 


Dated: July 18, 1974 


To: 


Elizabeth B. DuBois 
Attorney for Plaintiffs 


Kaye, Scholer, Fierman, Hayes & Handler 


Yours, etc., 


REBELL & KRIEGER 
Attorneys for Proposed Amicus 
Curiae 


19 Rector Street 
New York, N. Y. 10006 
Tel. 212-422-4027 


Attorneys for Defendant Board of Examiners 


Adrian Burke, Esq., Corporation Counsel 


Attorneys for Defendant Board of Education 


frankle & Greenwald 
Attorneys for Defendant-Intervenor 
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Affidavit of Michael A. Rebell 


UNITED STATES DISTRICT COURT 
SOUTHERN DIST! ICT OF NEW YORK 


{SAME TITLE] 


STATE OF NEW YORK ) ’ a 
Ss: % ro “4 
‘ 
COUNTY OF NEW YORK) e 
ie ‘ - ce 
MICHAEL A, REBELL, being duly sworn deposes and says: 
Cc 


1. I ama member of the firm of Rebell & Krie,er, att eys for 
New York City School Boeris Associetion (tiie "Association") and am fully 
with all the facts and circumstances herein. I submit this affidavit 
in support of the / ssociation's motion for an order permitting it to appear as 
amicus curiae in this proceed jing on the limited issues raised by defendant 
Bozrd of Jaucation concerning "excessing" regulations. 

2. The Association is a not-for-profit corpora sion incorporated 
under the laws of we State of New York, Its current active membership con- 
sists of 23 of New York Civy's Community School Boards. ™he Association was 
established for the purpose of representing the common interests of New York 
City's Community School Boards and syecifically to serve as @ spokesman on 
school decentralization issves before legislative and administrative bodies 

and before the Courts. 

3. At a hearing held by this Court on July 12, 1974 defendant Board 
of fdueation incicated that it was drafting a plan to revise existing rules 

" 


ani regulations concerring the “excessing" of supervisory personnel in all the 


New York and that it would seek the Court's endorsement 


schools City of 


J 


Affidavit of Michael A. Rebel 


of such rules consistent with the Final Judgment in this case. At that hearing 

counsel for plaintiffs indicated that they would probably present alternate 
"excessing" proposals to the Court, 
4, “Excessing" is a term of art utilized in the New York City School: 


District to refer to the discharge or re-assiy,.ment of pedagogical personnel 


when budgetary cut-backs or reorganizations require the elimination of posi- f 


tions. 
5. Under the applicable New York State statutes, the Community 

School Boards, which are empowered to appoint and promote all supervisors and 
to generally "manage and operate" the elementary and junior high schools 

(11. Y. Ed Law Secs. 2590-e.2, 2590-e.4), are the agencies directly responsibie | 
for making "excessing" decisions. It is the community boards which mst de~ | 
ter ine when (and which) positions will be eliminated and reorganizee and, | 
hence, when (and which) supervisors must he re-assigned or laid off. N. Y. 
Ed. Law Secs. 2590-e, 2554(2), 2590-i-8, Council of Supervisors and Aiiadetee- 


tors v. Board of Education 73 Misc. 2d 783, 785 (S. Ct, Kings Co., 1973), aff'd 
} 


‘ 


App. Div., 2a Dep't (Sep't 24, 1973), unreported, appeal pending, Dkt No. 
212-74, N. ¥. Ct. Ap. 

6. The «sves as to what seniority rules will apply when staff mem 
bers must b? laid c¢f in times of budget stringency are of critical inset’ 
to the Community Sc.100l Boards which are charged with the basic responsibility 
for staffing patterns and school operations. Defendant Board of Education and! 


defendan’.-intervenor Council of Supervisors and Administrators have in recent 
| 


; 


years attempted to impose certain uniform city-wide seniority rules for ex- 


Affidavit of Michael A. Rebell 


cessing situations on the Community School Boards. ‘ome of these rules have 
been strongly contested by the Community Boards before the State Education 
Commissioner and the Courts (see, e.g. Matter of Community Board #3 11 Ed 
Dep't Rep 154 (1972)). | 
7. A number of individual Community School Boards, joined by the | 
Association, currently have pending before the New York State Court of Appeals, 


an appeal as intervenor-petitioners in Council of Supervisors and Administra- 


tors, cited above at paragraph 5. The Association maintains therein that some 


of defendant's existing excessing rules contravene explicit powers granted to | 
‘Community School Boards by lew and unreasonably interefere with the management 


and operations of the schools under their jurisdiction. Leave to appeal was 


{ 
| 
' 
{ 


grented to the Community Boards by the Appellate Division in that case because 


it determined that “questions of le. have arisen which ought to be reviewed by 


ithe Court of A»peals.” 


8, Any changes in existing excessing rules which may be proposed by 


{ 
| the defendants or the plaintiffs herein will undoubtedly have a direct and sig- 


nificant impact on the statutory powers and duties of the Community Boards in 
this area. Furthermore, such proposals may well influence or even determine t 


the issues in the Community Boards' pending law suit before the New York Court 


|: of Appeals. 
i| | 
9. As indicated above, the Association and its members have histori- | 
1; 3 i 


| cally been deéply involved in the legal and edministrative problems raised by 


| excessing regulations. Tne Association respectfully submits that it is ina 


| positzon to provide the Cort with relevant and important information concerning 


J 32a 


Affidavit of Michael A. Rebell 


t 


| the pending State Court litigation and the administrative impact of excessing 
proposals on the management and operation of the elementary and junior high | 
schools. None of the parties to this suit are in a position to supply such in-| 
formation. ‘ | 
10. On June 11, 1974, this Court denied the Association's application 
to intervene in this proceeding. The Association believes that its present ap-! 
plication for standing as amicus curiae does not raise any of the difficulties 
which led the Court to deny intervention status. On the specific “excessing" 
i} }ssue which has arisen since the date of the Association's prior application, 
the Community Boards clearly have a direct statutory interest and a past his- | 
tory of involvement and State Court litigations which cannot be represented by : 
the parties herein. Equally important is the fact that problems of timeliness 
| and deley would no longer be a factor since the Association merely seeks to 
| appear as amicus curiae and not as a full party, at hearings already scheduled 
| by the parties and to submit a brief on precise issues already defined by the | 
| parties. Furthermore, it should be noted that on July 8, 1974 Hon. Thomas 
|| Griesa of this Court granted the Association the right to appear as amicus 
{ 


| 


inetd and to fully participate in the trial of Rubinos v. Board of Examiners 


Se 
' 


| 74 (Civ. 2240), a related ca: -hallenging the New York City teacher licensing 


| 


examinations, * 


bison alaiiniapenetnceihetsii=asaxpaioreleiiarasete 
‘| # The Association did not apply for intervenor status at the current stage 

of the Rubinos litigation. Still pending before Judge Criesa is the issue 
raised by defendants as to whether joinder of the Community Boards will be 


i 
{ 
| necessary to effectuate any temporary or permanent relief. 
} 
i 


! 
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Affidavit of Michael A. Rebell 


The Association respectfully submits that since the Court has 


already permitted the Council of Supervisors and Administrators to participate 


iis 
earings relative to excessing regulations in order to defend its men- 


in the 


contractual rights, in all fairness, the Association should be permitted 
ities and the likely effects on the educational. process in the community dis- 


to appear to inform the Court of its members' statutory powers and responsibil- 


Court. 


sions. 


or all the aforesaid reasons, I respectfully request that the 


tricts of any orders which may be issued by the 
motion to appear as amicus curiae in hearings 


ie 
ant the Association's 
relative to proposed changes in the "excessing" regulat 
tf ; “al Fs (Ale 
~—~7-— MICHAEL A, REBELL 


Sworn vo before me 


this lLotn day of 


fi f hoe 4 
<< 


/ 


—— 


J 
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Letter dated July 24, 1974, from Doron Gopstein 


to Tyler, J. 
a |) eam Fad 

Ui ‘ly 
JUL 24 1974 | 


r 
} 


Mae ssi Y isl 
FRANKLE & GRELs LD 


Hon. Warold R. Tyler, Jr. 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Chance et. al. v. Board 
of Examiners et. al. 


70 Civ. 4142 
Dear Judge Tyler: 

Pursuant to the Court's instructions at the 
July 12, 1974 hearing, I am enclosing a copy of the 
proposed excessing rules adopted by the Board of Educa- 
tion. There has been no change from the draft copy of 
these proposed rules previously given to plaintiff's 
attorney. I am submitting these proposed rules for 


Mr. Leonard Bernikow, who is presently away on a brief 


vacation. 

Very truly yours, 

Doron Gopstein 

Assistant Corporation Counsel 
cc: Elizabeth DuBois, Fsa. 


Savl Z. Cenen, Esq. 
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Proposed Excessing Rules Adopted by the 
Board of Education 


PROPOSED EXCFSSING RULES FOR ACTING SUPERVISORS WHO ARE SOON 


Acting Supervisors shall have no rights of seniority for excess-— 
ing purposes until they have been licensed and appointed. When 

a supervisory vosition has been duly eliminated by appropriate 
authority, the incumbent acting supervisor shall revert to his 
former position. 


~ 


~ 


Actina Supervisors selected prior to Special Circular #42 (Janu- 
ary 17, 1972) who are subsequently licensed and appointed, shall . 
be ccensidered as being appointed on January 16, 1972 for excess-~- 
ing purposes only. Continuous acting service in title immediate- 

y prior to January 16, 1972 will be counted for seniority purposes 
to resolve ties. 


Por Acting Supervisors sclected under Special Circular #42 (Janu- 
ary 17, 1972) or Special Circular #30 (October 25, 1972) and 
subsequently licensed and appointed, the date of assignment by 

the appropriate authority will be the date of appointment for 
excessing purposes only. In cases where the date of assignment 

is the same, continuous acting service in title immediately prior 
to assignment will Le counted.  (ilote: Acting Supervisors selected 
under Special Circular ho. 42 or Special Circular No. 30 cannot be 
considered to have an assignment date earlier than January 17, 
1972). 


No appointments will ie consicercd valid unless they are made to 
true vacancies which cxist on the date of appointment, and the 
position to which the person is appointed remains a budgeted one 
for at least one term. 


x ££ 8S B 
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jarf Transcript of Proceedings dated July 30, 1974 
rau Peay 
UNITED STATES DISTRICT COURT iefadie ery 
LUC 197 
SOUTHERN DISTRICT OF NEW YORK AUG? 1974 | 


UG Wie / pig 


SR nt te CLT aE, OO * FRANKLE & GREENWALD 
BOSTON M. CHANCE, LOUIS C. : 
MERCADO, et al., 
Plaintiffs, 
-against- 70 Civ. 4141 


THE BOARD OF EXAMINERS and the 
BOARD OF EDUCATION OF THI CITY : 
OF NEW YORK, et al., 


Defendants. 


| BEFORE: 
HON. HAROLD R. TYLER, JP., 
District Judge 


New York, New York 
July 30, 1974 - 4:30 p.m. 


APPEARANCES: 


ELIZABETH B. DU BOIS, ESO., 
JEANNE R. SILVER, ESQO., 
Attorneys for Plaintiffs, 


ADRIAN P. BURKE, ESQ., 
Corporation Counsel, City of New York, 
Attorney for Defendant Roard of Ecucation, 
BY: DORN GOPSTEIN, ESQ., 

Assistant Corporation Counsel, 


KAYE, SCHOLFR, FIERMAN, HAYS & HNANDLER, ESOS., 
Attorneys for Pefendant Board of Examiners, 
BY: SAUL Z. COHEN, ESQ., 

Of Counsel. 


ee a ee ee ee = 
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| 
| 
| 
| 
| 
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25 to be reevaluated but at least the paiielist would have gotten 


1 jgr Transcript of Proceedings dated July 30, 1974 2 
2 APPEARANCES (Continued) : 
3 FRANKLE & GREENWALD, ESQ., 
Attorneys for Council of Supervisors and 
4 Administrators, 
f BY: LEONARD GREENWALD, ESQ., > 
a3 Of Counsel. 
6 : | MICHAEL A. REBELL, ESQ., 
Attorney for New York City School Boards Association, 
7 Amicus Curaie 
‘ 
9 ei ae ee 
10 
il THE COURT: Mr. Cohen, do you want to speak? 
12 MR, COHEN: I believe Ms. DuBois would like to 
13 bring something to the attention of the Court. 
14 MS. DU BOIS: It is a matter of pgrenen groups 
15 | of persons who have not yet been reported on, therefore | 
16 will not be able tec be licensed as of August 8th. | 
17 First, the group of 19 unresolved persons. They | 
18 fit within the category of people who should have been 
19 given on-the-job evaluation. In fact, these persons were’ 
20 evaluated, but their evaluations, for some reason or other, 
21 are not completed or are unsatisfactory. There are only 
22 19 of those people. 
23 And as I understood what would have to happen 
2A | in the fall is that I don't even know that they would have | 
| 
| 
| 
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1 jqrf Transit » Proceedings dated July 30, 1974 3 | 
° together and some sort of documentation eneentind for | 
3 their cases. | 
4 The second category of people is the category 
5 that is referred to in paragraph 3-B ne thee original | 
6 


.| order. It seems to involve a substantial number of people, 


It seems to me that we have to, I guess, do two 


2 things: 


j 
7 close to 900 by my quick calculation, or 800, but very 

8 little has to be done to them, as I understand it. | 

9 The 3-B people are people who originally passed 

10 old written Board of Examiners' examinations, but they | 

ll didn't pass the rest of the process. They passed the en 

: 12 exams, and part of the agreement, in the settlement, was 
13 that the Board of Examiners would develop some further ! 

14 eveieation procedure for those people. | 

15 Mr. Cohen has indicated that both these groups 

16 should have been completed, obviously, by now, at least | 

17 back in January. All I ask is that the Court set some 

18 date that the evaluations be completed in the fall. | 

19 | 

: 


21 One, agree to a date; and secondly, agree, and f 
22 think Mr. Cohen can agree to this, that none of these people 
23 should suffer any prejudice by reason of the fact that 

2A they do not have a license in the fall, that their licensing 
25 


has been delayed, and I'm talking about prejudice with 
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respect to whatever excessing, seniority or whatever other 


kind of thing, might happen. 


In other words, I'm suggesting that if as of 
a 


some date in October these people are all licensed I think 
that they should all be considered as if they had been 
licensed when they should have been and that they should 
not end up oearing the brunt simply because their evaluations 
were delayed. 

I would like to suggest that for the 19 unresolved 
people, where very little seems to have to been done, 
that the Court set some date, like two to three weeks, three 
weeks as an outside, after August 28th, which is the date 
that supervisors are supposed to return to school, that 
those reports on those people at least be completed and 
then I assume the lhicencing will follow. 

And I had trouble, I have to confess -- I hindi 
I could cone up with a date, but maybe Mr. Cohen couid 
give some indication as to what he thinks is going to 
have to happen with the 3-B group, because I don't know how 
elaborate that would be. 

I mean I woulda hope that that group may e would 
be completed within five or six weeks at the outside. 

MR. COHEN: Your Honor, first I would like to 


apologize on behalf of the Board of Examiners for 
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the failure to include that 3-b group. The failure to includ 


it in that report was certainly my fault. On the other 

hand, I was under the impression that the work had been done 
> 

and I was shocked to find that that group had not been 

completed. 

I've been told that it will be done as quickly 
as it can be done when school commences in the fall. But 
there is no one at the Board of Examiners now who can 
advise me as to what date would be an appropriate 
date to pick. Dr. Rockowitz returns, who is most familiar 
with this matter, returns on August 5th, and one thing we 
might do is to provide some period when your Honor returns 
where we could advise your Honor as to an expected date, be- 
cause I just couid:‘t tell you what is a realistic date. 

We can pick a date, but I couldn't give you any 
advice -- 

THE COURT: Are we talking now about the larger 
group or the 19 unresolved. 

MR. COHEN: I don't think the August 28th 
date means mucin, because if there has to be any evaluation 
of the candidate himself it would have to be at a time 
when school itself is in progress. 

THE COURT: I would so assume. ; 


MR. COHEN: I know, because I've discussed this, 


————— 
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some of the evaluation that Ms. Dubois said does not have 
to do with a reevaluation of the candidave; ‘t has to do wich 
checking out, with talking to the emer bevause they left 
off a signature or thy gave a report which was contributory 
to something else. 

They will have to go back to the panel and 
ask them to correct their documents. 

But some of them I think will involve reevaluations 
and I would imagine that cannot be done until school is 
open. 

THE COURT: May I suggest to you, and to Ms. DuBois, 


that we fix tentatively a date of September 18th, which is, 


I believe, what you suggested, in effect, Ms. DuBois, 


with full rights, if Dr. Rockowitz can present some realistic 
reasons why not, why that can't be done, why, we “13 ve 
consider the problem later when he gets back. 

MR. COHEN: Your Honor, I think that‘s perfectly 
fine and that I have no problem with it. I want to agree 
with Ms. DuBois' suggestion that the Court make as part 
of an order or a statement that people who will be -- let 
me back up a moment. 

We intend to release the names of those per.wons 
in category C who passed and we intend to release the 


lists in cateqory A that were enjoined under the original 
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order, so that those people as of August 8th will be able 
to say they are licensed. ‘he people in category B, now, 
will not he able to say it until their name is relez;ed, 
sometime later, and we would like the init to announce 
that their date will be August 8th, the same as everybody 
else's date, at such time as it is released. 

THE COURT: In other words, that there will be no 
prejudice. 

MR. COHEN: Right. 

THE COURT: And those persons will be treated just 
like the published lists, which will be forthcomir™ on 
August 8th. 

MR. COHEN: Right. 

THE COURT: And that they will be treated exactly. 
as those listed on August 8th even though for various 
reasons certain addi‘:ional information can't be obtained 
or, in those rare instances where a complete evaluation 
is necessary, that is not completed until later. 

MR. COHEN: That is correct. 

THE COURT: The Court will so order and direct 
that no prejudice shall attach to this delay in respect 
to those persons, some 19 in number all told. 

MR. COHEN: No. The category B group -- 


THE COURT: Excuse me. We are talking now about 


8 and 900 persons. 
MS. DU BOIS: About both categories, I think it 
should be clear. ‘Tha~ seems to me fairs And we are talking 


about the 19 unresolved -- 
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2 3-B. I beg your pardon. We are talki.g som where between 
3 
4 
6 
7 THE COURT: Plus the 3-B category. 

8 MS. DU BOIS: Right. 


9 THE COURT: That's right. I am at fault here. 

10 I started on the wrong foot. But the force of this agreement, 

li to which the Court attaches its complete approval, for 

12 obvious reasons of equity, is ‘‘:*" both groups should , . 
a 

13 : stffer no prejudice in any consideration hereafter just ‘a 

14 bevsuse their evaluations or additional information processin 

15 

16 | 

17 | Now, may I suggest, with regard to the category 3-B 

18 people, subject to ‘he right of Dr. Rockowitz or ».me other 

19 knowledgeable agent of the Board to come forward and suggest 

20 reasons why not, that we pick a date in October, which 

21 to me, given the date of the opening of the school system 


this fall of 1974, would seem to be reasonable. 
As a matter of fact, I would be willing to 
suggest, unless one of you tells me that there is some good 


may cause them to be published later, that is, after the 
August 8, 1974 date. 
reason why not, as a tentative date ‘Jednesday, October 16th. 
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Did I hear a grown from you? 
MR. COHEN: For what purpose? 
THE COURT: I believe Ms. DuBois was suggesting 
that she would be willing to agree to a’ later date because 
of the great number involved and perhaps other practical 
problems involving completion of everybody on the 3-B 
list. Maybe I misunderstood her. 

MS. DU BOIS: No, your Honor. 

THE COURT: Didn't you suggest you would be 


willing to take a different approach as between the 


two categories? 


ee ener TLS LE AS EE ELL SLE 


MS. DU BOIS: Yes. I guess I would suggest 
something like October 2nd, again subject to Dr. Rockowitz --, 
THE COURT: Will you split the difference with 
me and make it October 9th? 


MS. DU BOIS: Yes, your Honor. 


Ms DuBois, to be perfectly frank about it, but I somehow have 
the feeling that that would be all right and it may be a 
little bit more accommodating to the authorities on the 
Board. But, as I szy, this is all tentative, and if you 

feel aggrieved on behalf of the plaintiffs you will have 
equal right to remonstrate after we hear from the estimabic 


THE COURT: I don't know why I presume to do this, | 
| 
! 
\ 
| 
| 
Dr. Rockowitz. 
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MR. DU BOIS: I think that, particularly since 


no prejudice falls to these people, there will be no 


real problem between one week and another. So that is fine. 


THE COURT: So we will fix those dates. 
Dare I ask you, Mr. Cohen? I know everybody 


else's vacation plans, strangely enough, but I don't know 
yours. 

MR. COHEN: I am going to be away during the week 
of August 12th, one week. 

THE COURT: May I say, bvlly for you. Well, could 
it be that someone on behalf of Dr. Rockowitz could advise 
your office, someone in your office, or the doctor himself, 
for that matter, could write Ms. DuBois and on a letter 
addressed to one or the other, I don't care, copy to the othe: 
indicating his views on these dates so that when I return 
on August 19th or shortly thereafter I will know? 

MR. COHEN: Yes, sir. We is coming back to the 
office on the 5th, so during that week I will see that such 
a letter is addressed to Ms. DuBois -- 

THE COURT: And copy to him. All right. 

Now, can “e turn to the matter of excessing? 

And I must say, Ms. Silver, I acknowledge receipt, just as 
I walked in here a few minutes before 4:00, of your letter 


dated July 30, 1974. I am frank to say I don't fully 


understand it, possibly because I only read it hurriedly. 
But am I to understand that the parties would agree to 
the order you designate alternate No, 2? 

MS. SILVER: Mr. Gopstein, who has just arrived, 
has just informed me that the parties would not agree, 
your Honor, that the Board of Education was not willing 
to agree to what I think I accurately described as a staff 
negotiated agreement. So that that Jeaves us with a 
position we have expressed in our letter, which is that 
the facts, and I see that the Corporation Counsel has also 
brought in an affidavit -- 

THE COURT: Right. 

MS. SILVER: <-- with these facts. These are our 
facts which I believe were substantially reported to us 
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yesterday, and it is our position that although the facts 


to some extent reflect a less discouraging picture than we 


| 
had anticipated -- 
THE COURT: To put it kindly, I think it is only 
too true that that is so. 
MS. SILVER: The impact of excessing on our class, | 


that is, the fact that any excessinb which occurred would 


fall exclusively on the members of our class and the 
acting supervisors is unchanged hy these statistics. And 


I think it is apparent, your Honor, from the care with 


school system feel very strongly that being excess, even 
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which seniority excessing is safeguarded by the defendants, 
despite these facts that people who are employed in the ; 
if it does not connote being completely’ laid off, is a 


prejudice to them, and we submit that this prejudice 


should not be allowed to fall exclusively on the people 
who have been appointed pursuant to this Court's decree. 1 
ay 


Therefore we have recommended an alternative 
order, as the letter states. 
THE COURT: To which the City Board of Education 


will not agree. 


Ole 


MS. SILVER: There are two proposed orders attached 


to this letter, your Honor. , 

THE COURT: I know. I'm talking about No. 2, : 
and I just want to find out from you, do I understand 
correctly now that the Board of Education will not agree j 
even to No. 2? 

We do, your Honor. 

MR. GOPSTEIN: Your Honor, I apologize for coming 
late. The Board of Education was meeting on this issue right 
until a few minutes before now. 

The Board's position, your Honor, is, I think, 
reflected or supported by the facts we have included in 


the affidavit. I think the main position we would like 


to present to your llon.c is that the facts as presented to 


ET 


 - 
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this Court a few days ago were, I think, not just slightly 


misleading but really bore very little relationship to 


the actual situation as affects excessing, because I think 


> 
I should take just a moment to point to the memorandum 


of law, which consistently talks of excessing and seniority 

rules as being lay off rules, and then the only numbers 

we heard in the courtroom were 150, 200 possible layoffs. 
THE COURT: Let me make it clear to you that you 


don't have to go into that. I thought I indicated beyond 


a per adventure at the conclusion of our hearing that 

there wals no adequate factual basis to be sure of anything 

for the forthcoming fall; that the numbers were totally 
unknown to anybody, and that included the plaintiffs and, 

if I may say so, it included the City, because no one produced 
any salient facts and I am not blaming anybody for this. 


It strikes me as only natural. No one really 


could be sure as of our last meeting a week ago. 

I have indicated to Ms. Silver that I have no 
quarrel with the case law which she cites, but the problem | 
here is a simple, age-old one, which is found all too } 
frequently in the trial courts, that we are marvelously | 
imbued with the capacity to receive briefs on the law | 
but trial courts are places where the facts have got to | 

3 | 
| 


be pretty much either agreed upon or found. Last week we 


¢ 
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were in no shape to do either one. 

Now, in the goodness of your collective hearts 
you suggested to me, after I made my feelings clear on 
that score, that you would either try tb compromise 
this matter or, if possible, perhaps get additional facts, 
and to a degree you have succeeded. At least in respect 
to the latter we have our colleague's affidavit now, which 
is a little more precise than anything else I've seen so 
far. 

What I think you are saying is two arguments: 

One. Even with Mr. Arricale's affidavit we 
are not really certain yet as to how many veople will be 


excessed and who those persons will be. Correct? 


MR. GOPSTEIN: As to the number, your Honor, 


we are sure within a reasonable range. 

THE COURT: Yes. But you are not absolutely 
positive. 

MR. GOPSTEIN: Right. 

THE COURT: But you don't know who those persons 
within that tolerable number are? 

MR. GOPSTEIN: I do not know them. 

THE COURT: All right. Second of all, I imagine 
that your argument is that this is not a great burden 


on the previous orders of the Court in Chance versus Board 
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of Education. 

MR. GOPSTEIN: That is true. 

THE COURT: Now, you have read Mr. Rebell's brief, 
I think, which he filtd with us last week? 

MR. GOPSTEIN: I must say, your Honor, that I 
have read the plaintiffs' brief. No, I have an obligation 


to do this, but I have not had the opportunity. 


THE COURT: Mr. Rebell discusses something which 


is reflected in part by what Mr. Arricale says, as I 
glanced quickly at his affidavit. First of all, as Rebell 
and you have aiready done the last week, he makes the point 
that excessing is by no means the «ane thing as actual ett 
or job loss. 

Second of all, there is the point of intra-district 
excessing and inter-districting excessing, if you will, 
and those points interest me. 

I'm just wondering. You see, Ms. Silver 
suggestS the second order as an alternative, considering 


the distinction that I just made between intra-district 


excessing and inter-district excessing. The Board 


without even being told. 
I'm wondering if the more intelligent thing to 


do is to simply wait and sec what precisely happens. This 


| 
doesn't agree to that and I think I can understand why | 
) 
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Court will have continuing jurisdiction to field that 
problem when it does happen. You see, when I put tocether 
this information with the results of these tests and the 
racial composition of the now qualified* people as the 
results of these orders in the Chance case, I really serious}, 
question whether anybody did make a showing that excessing , 
is a problem which should be the subject of a sweeping 
order of this Court now, or indeed even a limited order 


such as Order No. 2. That's what I think the real 


question is before this Court. 


MR. GOPSTEIN: I think, your Honor, that this 


has generally been the feeling of the Board after seeing 
some of these facts, because while we could argue about 
relative burdens, I think the difference between being 
laid off and being transferred to another supervisory 
position and the difference between 150 people and 225 
or 35 of course speaks for itself. 

There is not one of these people, according 
to these people who are going to lose a supervisor job, 
and the record of past years bears that out. This is not 
just mere speculation. The retirement figures and figures 
created by new schools makes it clear that there are more 
vacancies than there are excess situations. 


THE COURT: If you will notice proposed order No. 


21 
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using Ms. Silver's letter of today and her attachments as 
our guide, order No. 2 in substance effects forbids inter- 
district excessing, and that is defined to mean “any shift 
or transfer of an individual from one pgsition to another 
whether or not entailing a demotion cr layoff, because of 
the abolition of an identical or higher position," and 

then it goes on to qualify it further, "Which entail 

such individual's involuntary removal from the jurisdiction 
of the appointing authority, 1.e., community school board 
or City Board of Education." further it proposes that 
inter-district excessing, which is proscribed in this 
proposed order, shall not include any such shift or transfer 
arranged by mutual consent of an affected indiviaual and 
the relevant appointing authority. 

Now, what does the Board say is wrong with that 
proposal? 

MR. GOPSTEIN: I think, your Honor, that perhaps 
the approach that we would take is that it is really the 
plaintiffs' burden to, first, indicate the unconstitutional 
burden here. I think what we have here would be an order 
that limits to some extent what would otherwise be the 
normal functioning of the system, and we would claim that 
this normal functioning does not discriminate anywhere 


near the manner that was ccriginally claimed and therefore 


it should be >vermitted to funci+on in the normal manner. 


, 


* 
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2 THE COURT: All right. t 

3 Now, Ms. Silver, you say otherwise. How so? 

4 MS. SILVER: Your Honor, we fully understand your 
5 concern about the fac aul picture and hAve attempted to 

. accommodate to that, but we respectfully differ with the 

7 view that we have a burden of showing the factual impact be- 
8 fore a status quo preserving order like the one we have 

9 proposed is signed here. 

10 Judge Mansfield's transfer decision was made in 
11 the absence of any factual presentation and I think there 
12 is a sound reason for that. The facts -- 

13 THE COURT: Wait a minute. I don't agree with 

14 you on that. There was a factual basis for that. 

15 MS. SILVER: I don't think, your Honor, that it 
16 went beyond the type of factual basis we have here, which 
17 is that in the normal course a certain number of these 

18 adjustments governed by the union contract rules are 


in fact made, that the union rules were developed to protect 
individuals who feel that some kind of seniority or other 
orderly provision is essential. 

THE COURT: Of course. Of Course. 

MS. SILVER: The facts presented by the 


defendant, on the other hand, are simply projections, 


Ss & 2 SS 


despite the care with which they have evidently been 
assembled, and I thin) in the discussions between counsel 
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yesterday it was acknowledged that the only way we will 
know the real facts is to get the plans of the different 
community boards and the Chancellur for actual excessing, 
which will emerge by the end of the nonth. 

THE COURT: Wait a moment. Wait a moment. The 
most precise factual statement we have in the record is in 
Mr. Arricale's affidavit. The first page, paragraph 3, 


makes two significant factual points: 


First, "No supervisor has lost a supervisory posi- 


tion because of excessing in at least the last five years." 


He goes on to add that on information and belief 
this has been true for the past 30 to 40 years. 

But let's just take the first part. 

Second, he points out, and I quote: 

“It is presently anticipated that approximately 
25 supervisors will be excessed in the coming semester 
in the entire City school district." 
That is a very small number in relation to the 


temporaries which we have had now approved, et cetera, 


et cetera, as shown in the recent reports filed by the 


defendant Boards in this cuse, and I just wonder, does that 


permit a Federal Court to come down with a heavy hand 


on an already overly regulated schoo) system, in terns of 


regulations and collective bargaining agreement restraints? 


* 


on 


~) 


@ 
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I just wonder. 

MR. REBELL: Your Honor, may I make a point? 

THE COURT: You will get ycur chance. 

MS. SILVER: I was only prepared to yield my 
time to Mr. Rebell because I thought he might have specific 
facts. 

THRE COURT: Maybe he will, but let's let you finish 

MS. SILVER: We feel this vould not be coming 
down with a heavy hand. All we would be doing would be 
preserving the status quo until the data emerges. 

Your Honor, if excessing is allowed to proceed now 
on an inter-district as well as an intra-district basis, it 
will be virtually impossible, should the facts reveal, as 
we expect they will, that only people in plaintiffs' class 
are excess. None of the facts submitted by the detendant 
bear at all on the issue of who will be excessed and I 
think that our hypothesis is compatille with the rules, 
is almost a sure conclusion. 

THE COURT: Let me try this approach on you. 
Perhaps what your proposed order No. 2 is doing is simply 
saying: Look. Given the history and such factual 
development as has ensued over the years in this whole 


case, and the pattern of discrimination and so on found, 


realistically the City should now be required to live 
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21 

at least with o-~der No. 2 until September 13th, at which time 
this Court would be able to consider what migh ‘e done 

and what was intended to be done by the City, and if it turns 
out that it kad no ir pact at that tine, why then the City 
could be released. 

Is that what you are saying? 

MS. SILVER: That's correct, your Honor. It is 
our assumption that being shifted inter-district, say 
from the bottom of Brooklyn to the tcp of the Bronx or : 
whatever, but even being shifted from one district to 
another, subject to a different appointing authority than 
the one which selected the individual and a different 
type of employment situation, is considered to be a 
negative transfer by all people in the school system, 
and that the facts and the rules together indicate 
clearly that the impact in these inter-district shifts would 
be probably felt by the plaintiffs’ class. 

It is possible, your Honor, that in the actual 
administration of the excessing process and the job cutting 
process defendants might be able to show that this impact 
would odie be realized or would not fall unduly heavily on 
plaintiffs’ class. 

But as we understand it it is necessary for the 


community school boards to present on paper before the 


I 
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end of the mont! a description of what positions they ir *:end 
to cut, and it will be possible at that time to determine 


exactitude the impact on the system as a whole and 

on plaintiffs’ class .f this excessing process, and we 

see no reason, in fairness to the menbers of the plzintiffs' 
class, why the ultimate implementaticn of those decisions 
cannot be delayed until that data is presented. 

We also believe that -- 

THE COURT: All right. 


I've got you. 


Now, How about CWA? Do they want to be heard 


GREENWALD: No. I represent the CSA, 
COURT: I mean the CSA, 
GREENWALD: Not she Comnunication Workers. 


> COURT: I had my dealinys with them earlier 


MR. GREENWALD: I can imagine. 

THE COURT: So forgive me. 

The CSA. What is your insight into all this? 

MR. GREENWALD: Since our original information, 
and in addition the information Mr. Arricale supplied us 
yesterday plus samplings that we have done over the past 


couple ot hours and late until last night, based on 
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incidents of districts in which we expected the highest 


exccaging to occur because of budgetary problems in the 

proceeding here, we don't believe there is going to be any 
. . e > 

excessinyg in “Septembe -. 


THE COURT: In other words, you wouldn't even 


accept Arricale's figures? 

MR. GREENWALD: Mr. Arricale told us he is talking 
about probably 25, a ‘:eway of probably five or ten each 
way. We believe that there is going to be much less 
than 25 excessed individuals. We have also checked and 
found out, which we have always known, that in the last 
40 years approximately, give or take, there has been no 
supervisor who as a result of excessing has been demoted 
or reduced to 2 non-supervisory position. 


Moreover, 3s far as I've been able to learn, 


since approximately 1949 there have been a handfull, perhaps 
two or three, supervisors who nave been taken out of their 
original license as a result of excessing. 

In other words, going from an assistant principal, 
he had to be excessed and they may have placed him, because 
of his abilities, as a supervisor or in guidance. He has 
been out of his itcensed area but not out of the supervisory 
role. 


So we believe that excessing for all practical 
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purposes is not going to occur with ény significance for 
the school year. 

THE COURT: All right. 

MR. GESENWALD: And of course we would on matters 
of principle, because I think we are dealing not only with 
an overregulated but a traumatized school system, object 
to any stay, though we agree in a sense to order 2. We 
just believe that between now and the opening of school 
the facts will develop such that we don't think there 
will be any need for any excess court involvement. We 


just don't believe that excessing, which we really initially 


concerned ourselves with, is really any real problem this 


year. 

MS. SILVER: Your Honor, may I respond to some- 
thing Mr. Greenwald said? 

THE. COURT: Yes. 

MS SILVER: I think that his comments reflect a 
sort of a flaky factual area between him and the defendar 
Mr. Greenwald has said very clearly that people have 
not been demoted or reduced to non-supervisory positions. 
That means a reduction from the status of supervisor 
to teacher. But he indicates that a handfull have 
indeed been reduced to lower or different supervisory 


positions. 
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Under the currently prevailing system, if a 
supervisor is placed in a difference license, his 
opportunity to obtain a license as a result of on-job 
evaluation is seriously jeopardized. « 
Certainly, if he is demoted, he is in an unfavorabl. 
position. 
Now, I just want to say one other thing. There 
is an alternate 2 order we discussed for three hours 
yesterday among all parties. And while obviously that 
does not bind Mr. Greenwald, Mr. Gopstein or Mr. Rebell's 
clients, I do think that the fact that all counsel agreed 
to the principle of this order does say something about 


the fairness and the feasibility of it, and I hope that 


these things will be considered by your Honor in making 


a decision. 

MR. GOPSTEIN: Your Honor, could I make one comment 
about this? Because I would object most strongly to citing 
discussions and negotiations between counsel that are subject 
to the approval of their clients as some point to be 
used later on. I thought the whole point of settlement 
negotiations was just that, to arrive at an amicable settle- 
ment. But I made it clear that this was all subject to 
the approval of my client. 


™HE COURT: Oh, yes. I understand. 
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MR. GOPSTEIN: I would also say as far as the 
precision of the figures are concerned, whether it is 25 
or 10 or 35, Mr. Arricale made it very clear in our 
discussions yesterday that he had personally talked, or had 
to, to 20 or 21 of the school boards. These figures are not 
made out of whole cloth. 

And as to the other school districts, there are 
substantial bases for projections. In fact, he cited 
one school district, District 26, which probably has the 
worst situation right now, being in a deficit situation. 
And when they came and said that they might only have to 


excess two positions, he himself was surprised by that 


number and checked on it himself and verified that this 


was the number. 

So these are more than just projections, these 
numbers. They are quite accurate. 

THE COURT: Mr. Rebell, what do you think about 
all this? 

MR. REBELL: Well, sir, I would like to just 
briefly make a comment on the facts. I am sorry that we 
were presented with these figures late yesterday. 

I haven't had an opportunity to canvass the community 
boards, but one thing I think I can point out to your Honor, 


and I believe it is highly irrelevant, is that 
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the last year in which there were heavy budget cuts, namely 
1972-73, the facts as presented in Mr. Arricale's affidavit 


for that year are somewhat misleading because they do not 


take note of the fact that there was an*injunction from the 


State Supreme Court against both layoffs and further excessin: 


of personnel. 
In other words, the record in the state excessing 


case as cited in my brief shows that people would have 


been laid off that year if not for the injunction and heavier 


numbers would have been involved. Ard in addition I might 
point out that the budget cuts this year are expected to cut 
deeper than they did in '72-73. 

So offhand, I am not sure whether the figure 
of 25 is solid. But beyond that, I would state, your 
Honor, that we are in agreement, on a compromise basis, 
with order No. 2 that the pisintiffs have proposed -- 

THE COURT: Yes, I would think you would, because 
that's why, you remember, I referred to your brief. Your 
brief represents the most lucid statement prior to 
today on the differences of impact between intra-district 
and inter-district excessing, and for that reason I 
found it very useful in my thinking about this since I 
saw you last week. And I was going to ask you: 


I would assume from what you said in your brief that you 
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would have and your clients would have no trouble with 
living with Ms. Silver's proposed order No. 2. 

MR, REBELL: I would like to point out in 
that connection, your ‘lonor, that the kind of nebulous 
alternative being proposed here, allcwing us to gather facts 
in September without a court order, would be totally 
detrimental because these inter-district assignments would 
be made late in August and it would probably be too late to 
undo then by September 13th, whereas in the alternative, 
if we delay everything until September 13th, all you are talk 
ing about is two weeks and all you are really talking about 
is a few thousand dollars of salary that would be paid 


from a central fund that already exists for that purpose. 


So you have a minimum disruption under the proposed 


order 2 in comparison with possibly severe disruption if you 
should allow these inter-district placements to be made and 
then on September 13th, if the facts so warrent, attempt 

to undo what has already been done. 

And I might point out in addition, as was 
mentioned in my brief, I believe there were serious considera- 
tions in relation to the licensing plan that will be before 
your Honor in September, as to whether the inter-district 
excessing is not incompatible with that in addition to 


its incompatibility with the seniority issues that plaintiff 


22 
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raises today, and for that reason also I think it would 
be wise to hold the situation in abeyance. 

THE COURT: When you say, “Hold the situation in 
abeyance," you mean t .is Court should sjgn something akin 


to proposed order No. 2? 


MR. REBELL: Yes. 


THE COURT: All right. Let me ask you, Ms. Silver, 


was there any specific reason in yout mind or whoever's 
mind it was that suggested September 13th? 
‘MS. SILVER: There was a specific reason, your 

Honor. It is the belief that the plans and decisions with 
regard to the actual pattern of position cuts by community 
school boards will be made by the 30th of August and the 
date September 6th would allow the defendant to prepare 
the information that is required in the second paragraph of 
the proposed order or to be sure that some of plaintiffs’ 
counsel are back in the City, and the hearing date 
would allow both the plaintiff and the Court to digest that 
data and come up with an ultimate solution of the problem. 

THE COURT: All right. 

Now, Mr. Gopstein. I think you wanted to 
say something further. 

MR. GOPSTEIN: I object to the question of the 


interest of the community school district that Mr. Rebell 


} 
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represents, I think there is a very serious question 
whether he can properly make this argument before this 
Court, and I would like to draw the background on that. 

The community school districts, first of at}; 
are represented in a consultative cotncil that meets 
with the Board of Education. 

But more importantly, your Honor, the issue 
of powers of the community school district under the 
decentralized system is a very different issue than the one 
properly before this Court, that is, any discriminatory 
action against the individual plaintiffs. 

MR. GOPSTEIN: And under the decentralization 
law of New York State the community school boards are 
bound by the collective bargaining agreement negotiated by 
the Central Board, and that agreement provides cpettucniie 
for the kind of excessing situation which the community 
school boards are therefore bound by. 

To come into a Federal Court and argue what I 
think is clearly a state law issue and maybe get a second 
shot at it, I can understand that -- 

THE COURT: Wait a minute. Maybe I can't read 
Mr. Rebell's mind and maybe that's his client's intention 


through him; I wouldn't know. I allowed him, as you know, 


to appear as amicus curaie, so to speak, even though I 


2s 2 2 
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wouldn't let his clients intervene. Now, I'm only interested 


in getting such expertiese as I may from him on the nuances 
of the school system, to be sure, as seen perhaps by the 

. * 
eyes of his client. But we are not erguing a State Cour* 


issue here. I trust that you will accept that. I 


haven't the slightest interest in crafting anything more into, 


this ancient controversy than we already have. 

It is like a conflagration that one puts out in 
one department and then suddenly a new fire breaks out 
somewhere else. It has been true for four long years now. 
We know that, and mu know it better than I. 

All I'm concerned about is that I got some aid in 
understanding from Mr. Rebell, and I am not falling for any 
idea that we are going to have some kind of re-litigation 
of some State Court issues here which I am not competent 
to decide and I am not qualified or permitted by the law 
to decide. So there we are. 

Now let me hear you on something more significant. 
I am very troubled, and I agree with your apparent argument, 
that it may well be that when everything is shaken down 
here that there will no significant impact on the plaintiffs’ 
class in this case by any excessing in the fall of 1974. 

On the other hand, I am impressed with two points. 


It would seem to me that, as Ms. Silver argues, 
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it is more than likely that any excessing, even s¢ it 
is in a number of, let's say, 25 or 35 or 15, would tend to 
fall on the class represented by plaintiffs in this lawsuit. 
Second of all, it would seem to me that if there 
is a safety valve, meaning by that that if there is a 
hearing after the events of August 36th, let us say, and 
the first few days of September, which are really chaotic 
ones for any wchool system and certainly one as large or 
diverse as that of the City of New York, after all that 
shakes down it may well be that then it will be 
determined that whatever happened this year would be of no 
burden or any moment to the class which is bringing 
this suit and whose interests must be protected by the 
Federal Court from any overspill from ancient discriminatory 
practices and procedures followed by the City and by the unic: 
agreements here. 
Also, the third point that impresses me, and 
I must say that nobody really explained it to me until 
Mr. Rebell did, and it wasn't until I read his brief that 
I understood really what the distinctions were and what the 
distinctions meant in terms of excessiing -- I don't think 
anybody here has argued that Mr. Rebell is wrong, and he 


makes the point, and as a matter of fact the definition 


proposed by Ms. Silver in her proposed order No. 2 really 
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tracks what Mr. Rebell has pointed out in his brief. 

I regard that as an informational point, not as 
a submission to re-litigate some great State Court case here 
in-New York of which I really know ncthing. 

In other words, what I am saying, Mr. Gopstein, 
is that it may well be that the City could establish on 
September 13th or some other suitable date in SeptemLer 
that that order or something like it really has no basis 
either now or for the future. 


MR. GOPSTEIN: I think it comes down, your Honor, 


to deciding whether that would be established on September 


13th or it could be established with reasonable certainty 
now. And -- . 

THE COURT: That is the point I tried to make 
earlier. I cannot but agree with Ms. Silver's point that 
we would have to assume, with what we know now, that even | 
if there is very few excessing, I will take 25 or I'll take 
10 more or 10 less, I would assume therefore, whether it is 
15, 25 or 35, the bulk of the people who would have to 
be affected, I would assume, are the persons whose 
interests are those of the class in this case. I don’t 
see how you can avoid tha‘ strong presumption, 


MR. GREENWALD: Your Honor, may I supply some 


information in that area? 


uo 


~ 


o 
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THE COURT: Well, you may, but let me give him 
a chance. 

MR. GOPSTEIN: I would say first, your Honor, 
that, again, and of course your Honor ee aware of this, 
but they would not be losing jobs. 

THE COURT: No, no. I understand you 

MR. GOPSTEIN: And I am wondering whe 2r, assuming 
it is a burden of sorts, it really rises to a level than 
would justify it appearing in a court order. 

THE COURT: I think what Ms. Silver is saying, 
and I think a: she is I would agree with her, is that given 
the history of this lawsuit and given the relief which this 
Court has already afforded, it is at the very least ancillary 
to supporting that relief already granted that there be 
no further unnecessary burdens which can be said to 
have stemmed back in whole or in part to the original 
prejudice which this Court found on racial grounds. 

Isn't that what you are arguing? 

MS. SILVER: That is correct, your lionor. I must 
point out that in the case of the transfers there was also 
no loss of jobs. It was the discriminatory impact of a 
preference, 

THE COURT: I get that point and I got it early 


on. Believe me. You cou)d argue that, well, transfer is 


—_—--- 
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on: thing and excessing is another. Sut in effect what you 
are saying is that no, they are not, because what happens 
is that on excessing you will say I agree with Mr. 

Gopstein and I agree with the CSA. I adree with the board: 
excessing doesn't necessarily mean layoffs and presumably 
will not, given the historical record here. 


But it does mean going fror. the bottum of 


Brooklyn, as you put it, to the top of the Bronx, which many 
people would find burdensome. 

MS. SILVER: It is analogous to the situation 
a man would be in if he had a job in one district in 
the state and got laid off there but he was told that he 
could have a job in some other district in the state, not 
necessarily chosen by him. That is really what it comes 
cown to. 


THE COURT: We a1’. really be sure of all that. 


how some men might like that, too. Rut. we can't figure 
that out. 

MS. SILVER: May I interject one other consideratio. 
that may not have been sufficiently mentioned yet? It is 
reflected in the provision of paragraph three of this 
proposed order on page 3, which may on the face of it seem 


I wovldn't want to bore you with some thoughts I might have 
! 
a bit obscure, but what it comes down to is this: | 

1 
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The proposed excessing rules of the Board of 
Education, to the extent they extend seniority relative to 
the other members of the acting class to acting personnel, 
do so only as of the time when they first get licensed and, 
second, get appointed. 

We are very familiar with the delays and problems 
which will result in a lot of people not being licensed 
through no fault of their own. 

In addition, it is the board of Education's 
view that in order for people to be appointed after they 
are licensed, the appointing authorities will have to 
take formal action, presumably in public meetings, to 
make those appointments. 

This makes it absolutely inconceivable, if the 
Board's proposed excessing rules are implemented, that 
any of the plaintiffs' class, or at least any significant 
number of plaintiffs' class and a larger group of actings. 
would be eligible to have seniority relative to each other. 

So although I'm sure ‘the Board would not intend 
this, as of this fall the extension of excessing rules 
to acting under their proposed orders is really a fantasy, 


and that is another reason why we think that the information 


as to how this is going to operate on real people in 


the actual world should be available before inter-district 
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excessing, which in our persistent view is very serious to 
individuals affected, is implemented. 

THE COURT: All rigkt 

MR. GREENWALD: Your Honor, may I address myself 
to your question as to whether excessing will fall on the 
class this Court has special cocnizance of or not? 
Frankly, I think we have to distinguish between licenses. 
For broad purposes there are school licenses -- that is, 
principal, assistan-~ principal, chairman, administrative 


assistant -- and there are other licenses, supervisor 


attendance, guidance, early childhood development, emotionall- 


disturbed children, which are not school based licenses 
in that they are not individuals whose responsibilities 
connect on a daily basis with the school. 

As I understand it, the overwhelming majority 
of the acting class, and I think witl great emphasis those 
of the minority group members of that class, are in school 
licenses. 

The likelihood, under our situation as we 
understand it today, of any school licensed person being 
excessed is almost remote. 

We are talking about excessing in licenses with 


some community boards, the Central Board, considered non- 


school. 


| 
| 
| 
| 
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For example, a school board faced with something 
of a crush may decide to get rid of cne attendance officer, 
may excess a supervisor of guidance cr a music supervisor. 
In 1873 - 74, the situation Mr. Rebell — talking about, 
we brought the action and got a stay. 


THE COURT: I know. But that is going off the 


point. I am only dealing with 25 persons, 10 more or 10 less 


as sugges‘ed by Arricale. He is not talking about music supe1- 


visors. 

MR. GREENWALD: Yes, he is. 

THE COURT: No, he isn't; not necessarily at ell. 

MR. GREENWALD: I'm saying that my information 
would be such that, whether it is 25 or 10 or 35, the 
overwhelming majority of those will not be school connected 
licenses. That's what I'm saying. 

THE COURT: I can't say to you categorically that 
different. I don't, of course. But I have to assume now 
that a good many of ‘these people would be school licensed 
people,.as you say. How can I assume otherwise? 

MR. GREENWALD: Because let me just say, from Mr. 
Arricale's figures in ‘73-74, the situation which I was 
involved in, almost all of those excess supervisors were 


not school licensed people. 


They were -- 
THE COURT: There is nothing here in the record 


to prove that. 


Tihac 
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MR. REBELL: I would object to that on factual 
grounds. 


GREENWALD: You know they were supervisor of 
* 


THE COURT: Whether they were or not, gentlemen, 
that is not indicated under oath or in any other way. We 
don't have any such information. 

MR. GREENWALD: I just want to indicate to the 
Court it would be the natural concern of school districts 
to maintain school licensed people in their functior whilst, 


if excessi.gq occurs, excessing non-school licensed people. 


And that has been the history of excessing, as far as I know. 


THE COURT: All right. I am going to take a short 
recess here and come back here. 

(Recess.) 

THE COURT: Lzrdies and gentlemen, the problem of 
excessing, which was originally raised obliquely in this 
case, curiously enough by no one other than counsel for 
the City Board of Education, triggered last week an 
application by the plaintiffs to have this Court here and 
determine that any excessing of licensed positions in 
the school year of 1974 opening effectively for our 


purposes in this context on August 30th of this year, be 
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prohibited. 

A hearing was held last week, I believe it was 
on Thursday, July 25th in the morning and then it continued 
over for a brief bit -n the afternoon, at the conclusion 
of which this Court indicated, at least as an informal 
matter, that there was no particular adequate record 
factually as to just what excessing, if any, would be 
accomplished by the City school system this fall. 

Therefore the hearing was continued with the 
understanding that either counsel would try to work out a 
solution amicably by stipulation, which would be approved 
by the Court, or alternatively that further information 
would be brought to the Court's attention today in the 
continued hearing. 

In fact, it has aise seis despite the 
efforts of counsel, ending apparently yesterday, no such 
amicable stipulation could be worked out. 

As a result, today the Court is in receipt of some 
additional information, most particularly that contained in 
a letter of Jeanne R. Silver dated today and, perhaps even 
more pointedly in the projection of facts sense, in an 
affidavit of Frank C. Arricale, who is Executive Director 
of the Division of Personnel of the Board of Education 


of the City School District of New York City. That 
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affidavit is verified today as well. 


The facts still are not precise, and inevitably 


this is true because no one at this point can be sure exactly 


. 
what personnel or what licenses will be excessed because 
of budgetary limitations in late Augist and early 


September 1974. 


However, Mr. Arricale projects that approximately 


25 supervisors will be excessed qn the coming semester, 
that is, the fall semester, in the entire City school 
system or district, as it is called. We admits that that 
is an approximation, it could be within 10 numbers less or 
within 10 numbers greater. 

It has been argued here by counsel from the CSA 
today that the CSA doubts that there will be any great 
number and more likely 15 or less. Well, the point really 
is that none of us can be sure of the facts today. 

The plaintiffs have suggested two orders to this 
Court, the first, or Roman numeral one orders as proposed 
by Ms. Silver for the plaintiffs would prohibit any 
excessing in effect by the City schocl system. 

This court declines to enter such a sweeping 
order for the reasons that there are no facts of any 
certainty that would support such sweeping relief, and 


furthermore the Court concludes that such a sweeping order 
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would undly hamper the City school system in trying to 
comply with its own regulations, with the New York statute 
and with its collective bargaining agreement with supervisors 
- 

or principals. 

Proposed order No. II as submitted by plaintiffs 
is somewhat more reasonable and certainly more limited. 
It nevertheless presents, as anything else in this case 
seems to present, its troublesome and obscure aspects. 
No one knows what type of persons will be excessed, whatever 


the number thereof may be. 


By that I mean we don't know whether they will 


be principals or assistant principals or, as counsel for 


the CSA has suggested, supervisors of music or supervisors 
of some other subdivision of a school. We just do not. know. 

On the other hand, plaintiffs have argued, and i 
understand this argument, that there is reason to presume 
that to the extent any licensed positions are excessed 
a goodly number of that group could well be the very class 
represented by the plaintiffs in this lawsuit. 

With that presumption there is also the presumption 
that if that were to occur it may have its origins, to at 
least an extent, in the discriminatory practices heretofore 
struck down by orders of this Court in this very case. 


Another factor to consider is that, as I believe 
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everybody would agree, although only several of the parties 


here being heard have pointed out, that a limitation on inter 


district excessing as opposed to intra-district excessing 

ss . 
would be a more limited and discreet burden and application 
on the City school system while at the same time it would 
serve the exemplary purpose of minimizing any burden on the 
plaintiffs' class by excessing this tall. 


Still another consideration perhaps to keep 


‘in mind is something that, to the pain of counsel for 


the Board of Education, counsel for the 23 school districts 
represented by Mr. Rebell here has made, and that is that 
4{t would probably be much less burdensome and expensive 

in the long run, if not the short, if this Court were to 


sign a limited order akin to proposed order No. II rather 


_than sign no order at all only to find after September 


lst that there was some sort of an impact on persons who are 


members of the class represented by piaintiffs in such 
excessing as the Board chooses to do. 


Trying tu put together all cf these facts, 


I confess that, as usual in this difficult case, there 


| 
| 


projections, circumstances and consicierations just = 
| 


is something to be said for both points of view. 
Nevertheless, I am prepared to opt for a proposal 


such as Ms. Silver's order No. II, with the emphasis, 


| 


| 
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however, that the City in September will have opportunity 
to show us the facts as to just what happened and as a 
result obtain relief from this order if need be. 

I might say in passing that I am reluctant at 
this point to sign any orders such as proposed order No. I 
which projects a complete restriction on excessing for some 
three years into the future. It may well be that we will 
come to thai point, depending on the facts, but I doubt 
it. 

MS. SILVER: Your Honor, if I might interrupt, I 
do feel it necessary to point out that it was our intention 
at least only, by order No. I, to prevent excessing of 
acting personnel. 

THE COURT: No, that is true, and I haven't said 
as much and I accept that interruption and I think you for 
it. But nevertheless, I regard it still as a more sweeping 
order than No. II, and I'm sure you would agree on that. 

MS. SILVER: Yes. 

THE COURT: So what I am going to do is, with a 
few minor modifications, sign proposed order No. II. 
However, to the extent the language in that order does not 
emphasize it perhaps sufficiently, paragraph No. 4 should 
be construed to indicate that the City has every right to 


insist at a hearing in September that the orders be 
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rescinded and such further orders as might be necessary be 
then entered to assist in whatever seems proper. Surely 
the plaintiffs have the same rights, depending on the 
information. : 

Now, the changes I an making are as follows: 

On page three of the proposed orders I think 
the City should have ‘wo weeks, not just one week, to furnish 
this information to the school boards. After all, it 
is only July 30th. And if the decisions are not going to 
be e until August 30th or thereabcuts, two weeks ought 
to be sufficient. 

Second of all, I have some question if the City 
will really have ample time, given all the burdens that 
fall on the Board of Education in early September, to do 
this by September 13th. 


llow would you feel about tliat, Mr. Gopstein? 
MR. GOPSTEIN: As far as providing the necessary 
informat) on? 


THE COURT: September 13th. Would you like a 


different date than that? 


MR. GOPSTEIN: I am just trying to find the paragra ! 


your Honor. 
MIE COURT: It is paragraph 4 on page 4, 


MR. GOPSTEIN: I would rather, your Honor, 


i a wae 
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that we stay probably with the earliest possible date and, 


if it becomes impossible, that we then notify the Court. 


THE COURT: All right. Then would you like another 


- 


date? It will be pretty impossible tor me to do it any 
earlier than the 9th, but if you would like ‘it earlier 
that week, either the 9th, 10th or llth -- 

MR. GOPSTEIN: I don't have before me the actual 
date of the opening of school, which might be relevant 
to getting some of this information hefore the Court. 

THE COURT: I believe the cpening of school is 
September 3rd, is it not? 

MR. GREENWALD: No. We are talking about the 
students reporting, which is really a itihans element. 

I think we are talking about the 9th of September. 

THE COURT: Oh, it is not until the 9th. 

MR. GREENWALD: Supervisors and teachers report 
earlier, 

THE COURT: You are quite right. I was thinking 
of the students. So it is not until the 9th. That helps 
a little. 

MR. GREENWALD: That's what I understand. 


THE COURT: So then maybe w2 had better stick 


to the 13th. 


Mk. GREENWALD: I think we straightened out the 9th 
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as the date last night. 

MR. GOPSTEIN: Your Honor, maybe I didn't 
understand. But will the Court be available on the 13th? 

THE COURT: Yes. I was just giving you the option, 
if you wanted to. 

MR. GOPSTEIN: I would sugqyest perhaps we stay 
with the 13th. 

THE COURT: All right. 

MR. GOPSTEIN: And since I think we are all sensi- 
tive to the fact that we are going to try to get these figure. 

| 

as soon as possible before the Court, I think that if | 
ineed they are clear and show the kind of results which 
I believe they will show, that we could always come | 
back to the Court and ask for a chang:2. 

THE COURT: That's all righz. I agree with that. 

So I will sign it as is. MTiiat hearing will be at 
3:15 that day. That is a Friday. | 

What I have done, Ms. Silve., 1 have signed this | 
Xerox copy. | 

MS. SILVER: And I am going to file it tomorrow ; 
myself. But J am going to leave this with you -- there 
is just the very little change on pate J, because I want 
the Board to have two weeks rather th n one. They nust 


j ; ; S 9y¢ aren 
be going crazy with paper work at thi: time OF year, 
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So it might help them a little. 

MR. GOPSTEIN: Your Honor, was there any additional 
language in paragraph 4 along the lines you suggested? 

THE COURT: No. I don't think it is really necessady 
so long as I state on the record that paragraph 4 shouldn't 
be just read narrowly to mean the plaintiffs can get any 
orders they want; it should mean the Board of Education 
as well, including a total rescission of any injunction 
against even inter-district excessing. You see? 

MR. GOPSTEIN: Thank you, your Honor. 

MR. GREENWALD: Your Honor, may I ask if on page 
3, paragraph 3, 3-A, where it says, “A copy of this order 
accompanied by an explanation agreed upon by the parties," 
that the parties as defined include the intervenor. 

THE COURT: You want some input. 

MR. GREENWALD: Yes, your Honor. 

THE COURT: I wouldn't object to that. That 
is page 3, paragraph 3-A, "The parties hereto" -- and he 
wants to know if he can have his say with you people. 

MR. REBELL: Your Honor, may I ask for similar con- 
sideration, especially since this is going to the community | 
boards, most of whom I represent? | 


THE COURT: Yes, you may. I am not going to 


change the order. But you have purported to represent 
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. your clients as a friend of the Court. I will continue | 
. assuming you will be no more nor less than that. 
’ MR. REBELL: Okay. One more possible 
‘ 5 ee - : 
| clarification, your Honor. On page <2, paragraph B, third 
‘ | 
line from the bottom, where it says, “To fill vacancies,” 
| ice, 
| for the sake of clarification might 1 ask that the word 
8 | 
| “supervisory” be added so that it wi]l read, "5: F511 


9 | 
supervisory vacancies," just so there is no aguestion about 
i 
| 


10 , , 
this covering any other vacancies? 

1} F 

| THE COURT: I assume you agree, Ms. Silver? 
12 - 

| MS: SILVER: Yes, sir. We are somewhat concerned, | 
13 . ; 7 
: ; your Honor, about that implementation of this agreement upon | 
u | | 

an explanation. I mean the problem is, if the Board has | 
iS || ; : ; 
. two weeks to prepare this and it has to convene with all 
6 || e ee : 

|| these different people who have to acree upon it dm teen =< | 
17 ; . ts 

THE COURT: Wait a minute. No. All I am suggestin | 

18 

| is that these two gentlemen shall have a right to speak 
19 ; 3 : 

to you and to counsel for the Board about any explanation 

20 


you draft. 

MS, SILVER: In advance of it being sent out to 
the school boards,which will put the burden,I am afraid, 
the Board of lducation to see that we get it in time to make 
our copies. 


THE COURT: I should hope that you would be the 


| 
i 
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first to agree. You oucht to get right at it. Right? 


MS, SILVER: Yes. 

THE COURT: All right. 

Let me leave this with you ail Miss Patterson 
and then you give it back to her and I'll staple it and 
we will file St tonséxow. 


All right? 


HWS. SILVER: Thank you. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[SAME TITLE] 


Plaintiffs and defendant Board of Education having appeared before 
this Court on July 25, 1974 to request certain rulings regarding the continued 


Sn 


applicability of "“excessing” regulations set forth in an agreement between 
eer defengant and the Council of Supervisors and Administrators ot the city 
of New York, Local 1, School Administrators and Supervisors Organizing Commit- 
tee, AFL-CIO, (hereinafter "CSA"), and plaintiffs having urged that continued 
| implementation of such rules, or any rules which would have a discriminatory 
_ impact on the “acting” supervisors assigned pursuant to this Court's orders, 
would be inconsistent with the Court's decisions nerein, and plaintifis having 
| proposed an alternative approach to the excessing of supervisory personnel, and 
/ the defendant, Board of Education, the "CSA" as Intervenor, and the New York 
. City School Boards Association as amicus curiae, having each proposed certain 
i modifications in existing rules; and-the-—pa-ies—aiter consultation, having 
agceed—that ponding the-submiseion—to—theCourt—of further -informatton-on-+2e 
potentini—impeet—sé—intemdistrict ccaienity exsessing en aeting personnel, 


euch-pexscnne) should be protected against ony involuntary interadictict 


IT IS KEPEBY ORDERED: 

I. Commencing with the date of this Order, and oending a hearing 
ani further Order cf the Court following the furnishing by defendant of in- 
formation specified in paragraph II beicw, 

A. Defendant Board of Education, its agents and employees 


and all other agencies or persons acting in concert with 
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said Board or subject to its authority, including but not 
limited to all community school boards of the city school 
district of the City of New York and the Chancellor therecf, 
are stayed and enjoined from any inter-district excessing 
of supervisory personnel.- As used herein, the term “inter- 
district excessing" includes any shift or transfer of an 
individual from one position to another, whether or not 
entailing a demotion or lay-off, made because of the aboli- 
tion of an identical or higher posicion, which entails such 
individual's involuntary removal from the jurisdiction of 
the appointing authority (i.e., community school board or 
City Board of Education), under which he is serving at the 
time the excessing occurs and/or involuntary assignment or 
appointment to a position under the jurisdiction of another 
appointing authority. The inter-district excessing prohib- 
ited hereby stall not include pe such shift ox transfer 
arranged by mutual consent of an affected individual and 
relevant appointing authorities. 

B. Defendant Board of Fducation, its agents and employees, 
and all other agencies or persons acting in concert with 
said Board or subject to its authority, including but not 
limited to all community school boards of the city school 


district of the City of New York and the Chancellor thereof, 


are further stayed and enjoined during the pendency hereof, 
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from taking any measures(including the giving of pubiic notice 
pursuant to Paragraph III.A.2 of Special Circular 30, 1972-73) 


vis 
HT to £ill/vacancies which have net bsen publicly announced pur- 
suant to Paragraph III.A.2 of Special Circular 2C, 1972-73 
prior to the date of this Order. 
II. No later than September 6, 1°74, defendant Board of Education 
shall furnish to the Court, the parties, intervenor CSA and amicus herein, 


the following information: 


A. A list of each supervisory position which has been or 


will be temporarily or permanently abolished, cut or other- 


wise declared in excess by any appointing authority for the 
school term commencing September 1974, setting forth with 
respect to each, the title, license, school, and appointing 
authority. 

B. The name of each supervisor, if any, who would be subject 


to inter-district excessing as defined in Paragraph I.A. supra, 


pursuant to defendant's proposed excessing rules, except for 
the stay imposed by this Order, with the position from which 
such person would be excessed (described in the manner set 
forth in Paragraph II.A, above); the position to which he would 
be excessed if any (also described in terms set forth in 
Paragraph II.A above) and the race, ethnicity (black, Puerto 


Rican, white) of such person. 
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III. In order to assure the members of plaintiffs' class and other 
acting personnel assigned pursuant to this Court's orders the benefits of 
any application of the defendant Board's proposed seniority excessing rules 


|| allowed pursuant to this Order, or of any such rules which may be allowed by 


twe 
' €urther Orders of this Court, the said defendant shall within f weeks hereof 


' furnish to all community school boards 
A. A copy of this Order accompanied by an explanation 
agreed upon by the parties hereto and 
B. A statement of any steps which appointing authorities 
should take to assure that, all individuals eligible for 
coverage by the excessing rules shall in fact be covered. 
Such statement, shall include, but not necessarily be 
limited to an explanation of any steps necessary to assure 
that acting personnel who have obtained licenses pursuant 
tc the Interim licensing procedures initiated in accordance 
with this Court's orders are “appointed” in time to he 
covered by such rules for purposes of any excessing in the 


September 1974 school term. 


IV. All parties shall appear before this Court on September 13, 
at 3:6 fm: ' 


1974,to consider what further orders, if any, should be made in regard to 


the matters set forth herein. 


! 
!' Dated: New York, New York 


| 
July 30, 1974 Yi ? — Z 7 | 


U.S.D.J. 
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UNITED STATFS DISTRICT COURT 
SOUTHER DISTRICT OF NEW YORK 


[SAME TITLE] 


STATF OF HER YORK) 
: &S.: 


COUNTY OF KIHGS ) 


FRANK C. ARRICALF, beina duly sworn, deposes and 


\ says: 


1. I am Executive Director of the Division of 
Personne] of the Poard of Fducation of the City School 


District of “lew York. 


2. This affidavit is submitted to present to the 
Court information relevant to the proposed excessing and 
seniority reculations presently under consideration. 


3, Two major factua! points on the operation and 


effect of “excessina” rules must be emphasized: 


(a) “excessing" of personnel to meet 
hudaet limitations is not in any way 
synonymous with “lay off" of person~ 
nel. No sunervisor has lost a super- 
visory position because of excessing in 
at least the last five years and ,@on 
information and belief, this has been 
true for the past 30 to 40 years. 


(b) It is presently anticipated that 
approximately 25 supervisors will be 
excessed in the coming semester in 
the entire city school district. 


J 9 


Affidavit of Frank C. Arricale dated July 30, 1974 


Under the operation of seniority and 
excessing rules, all would be assured 

of other supervisory positions in the 
city school district since many tines 
that number of vacancies occur regularly 
as a regult of retirements and resicna~ 
tions. 


. 


4. In their memorandum submitted July 25, 1974, 
plaintiffs repeatedly refer to the excessing and eentority 
rules as “lay off” rules and cite the intervening CSA ss 
predictina that the number of such “cuts” will range from 
150 to 300 (plaintiffs' memorandum, page 4). They then con~ . 


clude that “it is virtually a foregone conclusion that only 


a * ¥ 
‘actinas’ and within that aroup, primarily ninéedeies wii} oe 


t ‘ 
laid off." (plaintiffs' memorandum, page 3). - ' 


5. The actual information presently available 
indicates that approximately 25 supervisors will be excessed 
in 1974-1975. This number is subject to some upward or 
downward revisions as more final fiqures from community 
school @intricts are received, More @efinitive figures 
should be forthcoming from community school districts hy 
Aauust 12 when most districts should know what their organi- 
zation will be like for the coming year. Final excessing 
fiqures must be recistered with the Division of Personnel 
by Aucust 430. 

G. While the present projection of 25 may vary 


upward or downward by about 10 positions when final figures 
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are available, it is based on reliable information that is 

already available from nany discussions with @he community 
diatricts. 

school / Moreover, it is’consistent with the number 

of supervisors excessed in the past three years under decen- 


tralization. Eleven, 34, and 12 supervisors have been 


excassed on an inter-district basis in the past three years, 


respectively. 


7. The following chart indicates the numbers and 


dispositions of such excessing: 


School Year Excessed Superv. Disposition 
1971-1972 12 9 were placed in license in 


other districts or in cen- 
tralized programs; 

3 were placed in central 
headquarters offices. 


~ 1972-1973 34 25 were placed in license in 
other districts; 
3 were placed ir centralized 
proqrams ; 
5 were returned to their 
oriainal distri .ts because 
of the availab. ity of posi- 
tions due to rew funds; 
1 was assigned to central 
office. 


1973-1974 11 8 were placed in license in 
other districts or centra~ 
lized programs; 

1 was placed in a higher 
position by the very district 
from which the person was 
excessed; 

1 was placed in a central 
office assionment; 

l is awaiting assignment. 


\ 
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8. As the above information indicates, a1l excessed, 


supervisors were placed in other positions. Not « single 


supervisor was “laid off" as a result of the excessing rules. | 
9. The same will undoubtedly be true for any super-| 
visor who would be excessed in the coming school vear. 


10. The reason for this is apparent in examining the| 


number of vacancies created annually by supervisor pseu 


1971-1972 : 262 supervisor retiremen@s 

1972-1973 : 489 

1973~1974 ;: 209 
The projected number of retirements from supervisow positions) 
for the coming school year is expected to be between 200 and 


215. As with the number of excesses, more definitive ipsa: 


will be available by August 12 and August 30 but it should 


he noted that the estimate of 260 to 215 is presented as a 
conservative projection. 

ll. Pecause the number of supervisory retirements 
far exceeds the number of supervisors excessed, not only 
are no excessed supervisors “laid off", but their placement 
in other, available supervisory positions almost never causes: 
a “bumpina“ process amona other supervisors since the excessed 
supervisor is normally assigned to an existing supervisory 
vacancy rather than to a position presently occupied by 


another supervisor. 
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12. Inherent in the operation of the excessing 
rules is the obliqation of the central Division of Personnel 
to find an opening for the supervisor excessed and an obliga- 
tion of the district with a vacancy to appoint such an 
excessed supervisor before it may appoint a new supervisor. 

13. An indirect hut important result of such a system 
is to prevent, at least in part, a racial and ethnic polari- 
zation in the composition of the supervisory staffs of the 
various community sch 21 districts. 

14. Because a schoo! board has no option as whom to 
exceas or whom to appoint when an excessing situation arises, 
its excessed or appointed personnel are determined without 
consideration of the racial or ethnic identity of the super- 
visor. 


15. Thus, a community school board with a majority 
from one ethnic group might he prevented cin euicadiaa ii only 
individuals from another ethnic croup. In those districts 
‘with a predominantly minority or mixed school enrollmer’ 


but a white majority school board -- a not uncommon situation 


in the school system--excessing rules ensure aqainst the 
possible exercise of a "discretion" which might result in the 
excessing of supervisors of only a particuler ethnic qroup. 
16. Conversely, districts which have risina enroll- 
ments or Which for other reasons have supervisory vacancies 


available are required, by the excessing rules, to first 


—_—— te oe 
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fill such vacancics with available excessed personnel from 
other districts before exercising their discretion on new 
appointments. 

17. Attached hereto as Fxhibit “A* is a two page 
memorandum, concerning some of the information set forth above 


as weil as additional relevant information. 


Sworg to hefore™ec on 6.3. 
July 3®, 197% ; 
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July 29, 1974 
STATISTICS ON EXCESS! PERVISORS RELEVANT TO THE CHANCE/MERCADO CASE 


Prior to decentralization of budgets in 1971 the figures on excessed supervisors 
are unavailable. 


Figures on intra-district excessing are not available inasmuch as the districts place 
their own personnel and do not require the central Division of Personnel to intervene. 


School Year Excesned Superv. Disposition 
1971-1972 12 9 were placed in license in other districts or in 


centralized programs; 
3 were placed in central headquarters offices. 


1972-1973 34 25 were placed in license in other districts: 

3 were placed in centralized programs; 

§ were returned to their original districts 
because of the availability of positions due to 
new funds; 

1 was assigned to central office. 


1973-1974 11 8 were placed in license +: othcr districts or 
i centralized programs; 
1 was placed in a higher position by the very 
district from which the person was excesscd; 
1 was placed in a central office assignment; 
1 is awaiting assignment. 


1974-1975 Projection of 25 exceeses. It must be noted that the districts are 
pe working on their budgets co that the 25 figure is a rough projection. Ly August 
3. . most districts should know what their organization will be like for the coming, 


year. In any event, the Division of Personne] has elways mandated that any excessiug 
for the coming year by a district or a central office program must be registered with 
the Division of Tcrsonnel by August 30th. If this registration of the excessing is 
not in the Division of Personnel by August 30th then no excessing ie allowed for 

that coming school year. 


Supervisor Retirements 


1971-1972 - 262 - 1979-1973 - 489 1973-1974 - 209 


The projected number of retirements from supervisor positions for the coming school year 
are expected to be between 200 and 215. 


/t 


bn. At A 


Districts geiaing pupils 


J 
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The following districts from past experience will be having an increase ia earollmeat: 


6, which 
10, which 
17, which 
24, which 
31, which 


covers upper Man’ titan, Washington Heights, Inwood; 


covers northwest Bronx, inciuding Biverdale; 
covers Flatbush and Crown Heights; 
covers Corona, Middle Village, Maspeth, and Ridgewood; 


covers 91] of Staten Isiand 


pn_ School Division 


New schools opening in the Fall 


2 


North Ceutral in Brooklyn, and Martin Luther king, Jr., in Manhattan 


Districts 
le ie 
a 
ee SE 
Se ee 


The majority of the remaining districts will be losing 
almost their same pupil register. 


ee 
i. 
: 


Ne Re 


et et ee ee 


Brooklyn 


a 
a 


Queens 


31 - 2 Richmond 


pupils or at very best maintaining 
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SOUTHERN DISTRICT OF NEW YORK EENWALp 


BOSTON M. CHANCE, LOUIS C. 
MERCADO, et al., 


Plaintiffs, 


-against- 


rd 


70 Civ. 4141 
THE BOARD OF EXAMINERS AND ThE 

BOARD OF EDUCATION OF THE CITY 

OF NEW YORK, et al., 


Defendants. 
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Soc an tab sar cevce pals ts Glis Naucnl ie aka loosing ee acannon x 
September 13, 1974 
3:30 p.m. 


BEFORE 
HON HARD R. TYLER, JR., 
District Judge 
APPEARANCES: 


ELIZABETH 8. DuBOIS, ESQ. 
Attorney for Plaintiff 


ADRIAN P. BURKE, ESQ. 
Corporation Counsel, City of New York 
Attorney for Defendant Board of Education 
BY: LEONARD BERNIKOW, ESQ. 

MARIE DE CANIO, ESQ., of Counsel 


Messrs. KAYE, SCHOLCR, FIERMAN, HAYS & EANDLER 
Attorneys for Defendant Board of Examiners 
BY: HOWARD A. JACOBSON, ESQ., of Counsel 


(Appearances continued on page 2.) 
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APPEARANCES (Continued) 
Messrs. FRANKLE & GREENWALD, 
Attorneys for Council of Supervisors and 
Administrators 
BY: LEONARD GREENWALD, ESQ., . 

of Counsel 

MICHAEL A. REBELL, ESQ. 


Attorney for New York City School Boards Association 
Amicus Curaie 


000 

THE COURT: Initially, I must confess to con- 
siderable confusion as to what your intentions are today. 

I received some information yesterday indicating that some 
of you may want to adjourn this, particularly in light of 
receipt, as I think ycu all received a copy of a letter of 
Mr. Bernikow, which was dated September 5, to which there 
was an attachment of some significance pursuant to an earlie 
order cf the Court in July. 

So I would like to know, first of all, what are 
we dcing today? Are we adjourning this matter or what are 
we doing? 

MS. DU BOIS: I don't think so, your Honor. The 
confusion was really just I had heard from Mr. Jaccbson 
that there was no hearing and I understood from you that 


there was, and I didn't get served with the material until 


last Wednesday, so I had some confusion as to exactly what it 
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meant, which has been cleared up just now by Mr. Bernikow's 
colleague. 

So we are ready to proceed, unless anyone else 
wants to delay. I haven't had time to submit anything, 
but I don't think it's necessary. 

THE COURT: All right. 

Who wishes to be heard? 

MR. BERNIKOW: Your Honcr, perhaps you'd like 
some explanation of the document which I submitted last 
Friday. 

THE COURT: You astutely have forecast one thing, 
and that's correct. I would like an explanation. 

MR. BER. IKOW: All right. 

I am referring to the summary which was submitted 
to this Court last Friday and a copy to all parties. I must 
say I caused to be sent to Miss DuBois, a copy on Friday, 
but apparently she didn't qet it. All the other parties 
have it. Apparently an sve: ‘it or I don't know what happened 

THE COURT: fine cave in this morning. 

MR. BERNIKOW: I t»'x the first column on the 
summary entitled "Total Number of Positions Abolished", I 
think is self-explanatory. Those are the positions which have 
been abolished in the local school boards and the Board of 


| 
Education. They are just positions and not necessarily | 


2A 
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people. 

If your Honor has any questions on that I'd be 
happy -- 

THE COURT: No, I think I fellow you on that. 

MR. BERNIKOW: All right. ‘the second column, 
your Honor, applies to all the people in the school system 
that have: been appointed. That is sarentads the people who 
have been appointed prior to the beginning of this lawsuit 
and those people that have also been appointed after the on- 
the-job evaluation, which was just completed a few months 
ago. 

In other words, the person who received his licenge 
in August and was subsequently appointed in August, he is 
part of this column 2. 

THE COURT: All right. 

MR. BERNIKOW: Now, the third column and the four 
column I guess would lead you to some problems. 

Getting to the third column that applies to those 
people who were licensed in August but for some reason or 
other the community schcol board has not appointed them as 
yet; and probably don't have any positions for them. 

THE COURT: All right. They are without posi- 
tions at the present time. 


MR. BERNIKON: Right. 
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THE COURT: And unlikely to get one for this 
school term. 
MR. BERNIKOW: In that particular district. 
THE COURT. Right. ; 
MR. BERNIKOW: The right column, your Honor, } 
applies to those people who have not been licensed, they hav 


not qualified, either they have fziled the on-the-job 


evaluation or they did not meet the requirements Or they 


have not been acting for a five-month period. 


I believe not acting for a five-month pericd is 


the largest group of this number. 


{HE COURT: May I ask what may be a naive ques~- | 


tion. Tney have not been active, what do you mean by that? 
MR. BERNIKOW: In other words, they have not 
been in an acting position for five months. 
THE COURT: In other words they have not been 
working in the summer at all? 
MR. BERNIKOW: They may have been working in othe 
pesitions, but they have not been an acting supervisor -- 
HE COURT: Right. They have not been acting or 
working in 4 superviscry position? 
MR. BERNIKOW: Right. Just to refresh your recol 
lecticn, in Judge Meonfeld's July 12, 1973 order, it providec 


that before a person wes eligible to take the on-the-job 
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evaluation he rust be acting in a position for five months 
and one day. 
THE COURT: I understand that. But when you said 

acting, I was.a litt é bit thrown off by that term. But 
you have explained it. 

* wR. BERNIKOW: And the last column, column number 


5, your Honor, those apply to vacancies within the City. 


THE COURT: Right. 


MR. BERNIXOW: Would your Honor have any specific 


questions. 
COURT: No, I think I am clear so far. 
BERNIKOW: That will be all I will say 
this time. 
COURT: All right. 

MR. DU BOIS: If your Honor wishes, I'd be 
pared to address myself to what plaintiffs feel to be 
significance of these figures. 

THE COURT: Yes. But before I do that, I wanted 
to ask Mr. Rebell, I received just now from you apparently, 
or at least from your office, a memorandum. 

I haven't had a2 chance to read it because it just 
came in, but to what issue or question does that address 


tself? 


MR. RELELL: Your Honor, I apologize for the 
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lateness. I guess I managed to get the thing finished and 
merely served it on the parties. But this memorandum is 
addressed to analysis of the data presented by defendants 

and our conclusions as to the import of these figures for 

the issuesthat I believe are still pend on this excessing 
question. 

THE COURT: When you say the data, you arc not 
limiting yourself to what we received under cover of Mr. 
Bernikow's letter of September 5 -- 

MR. REBELL: We are limiting ourselves tc those 
figures, yes. I'm not presenting any new informaticn, I am 
analyzing those figures and the significa -ce of them from 
our point of view. 

TUE COURT: You are analyzing the summary we 
received? 

MR. REBELL: Yes. 

THE COURT: Mrs. DuBois, you wanted to say what the 
plaintifts' view was on this? 

MRS. BU BOIS: Yes, your ionor. 

We feel that the information confirms plaintiffs’ 
predicticns to the impact both on the plaintiffs' class and 
particularly on minority members cf chat’ cless, and the 
cefendants' assumptions that the defendants stated previcusli, 

| 


assumptions as to both the minimal number of persons that 
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they believe would be affected by excessing, which I believe 
they estimated to be 25 and also their assumption that there 
would be no terminations, which was Arricale's statements 

in some of his affidavits. In fact, it is clear that insif- 


nificant numbers of persons will be excessed and terminated 


if the Board of Education's proposed excessing rules are 


allowed to go forward and it's also clear that a gross 
disproportionate percentage of these persons are minority 
és compared to minority persons in the system as a whoie. 

The totals, your Honor, which don't appear on 
this cover sheet but which we have totalled, theice are “3 pedp!} 
who would be excessed and/or terminated, and that is totalling 
up columns 2, 3 and 4, your Honor. It is a total o. 63 per- 
sons. Seventeen or 18, there is one uncertain person in 
their calculation, of those people, are minority, besides = 
a percentage of 27 per cent of that total would be 
minority persons. 

THE COURT: I'm Sorry. Let me get that straight. 
You say a total of 63 persons -- 

MR. DU BOIS: Are to be excessed or terminated, 
which 1s columns 2, 3, and 4 of those per: ns 
would be minority, which is 27 per cent. If we take just 
the terminated categories, there are 28 people who will pe 


absolutely terminated without jobs in the system and out of 


21 


25 


re ee TN is ITN te 
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those 28, 42.9 per cent are minority, or almost half would 
be mincrity. I might note that the previous figures which 
are in the record previously in this case, indicate that in th: 
system as a whole, tne regularly licensed supervisory per- 
sonnel, we have figures that, as I said, are in the record 
previously, that approximately 1 per cent of the regularly 
licensed principals were minority, approximately 7 per cent 
of the regularly licensed assistant principals. So that you 
can see there is a gross discrepancy between the kinds of 
figures here as to minority to be excessed as is compared 
to the system as a whole. 

We felt that this is, or would be, an intolerable 
situation. I'd like to remind the Court that previously whe 
we pointed out what we felt would be the impact of the union}|s 
rigid existing rules, it seems to be the Court noted that 
impact and really invited the Board of Education to come in 
with excessing regulations which would try to take care of 
the problem, and the Board of Education came in with propose 
excessing regulations which as plaintiffs pointe¢c out, sip 
3s mply exacerbated the problem. I think that the Court 
once again invited the board wa Education to try to come up 
with at least some solution, and I'd just like to point out | 
that once again the Boerd of Education has come up with no | 


scluticn. 
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We have simply their proposed regulations which 
have this impact. In light of that, your Honor, I would 
strongly urge that the Court issue the order which we pre- 
vicusly submitted tc you. You will remember that we sub- 


mitted previously two alternative orders the last time that 


we were before you on this matter. You issued the second, 


which was a temporary stay so that we could get this informa 
tion. I'd like to now urge that the first alternative order 
be issued. That order provide. for an ‘njunction against 
the excessing of all persons who had been assigned, appointe 
or licensed since the entry of the September 20, 1971 
preliminary injunction. 

It provided -- we suggested this order, your 
Honor, as a compromise from what our rigid position was. We 
ask in this order simply for relief which is comparable to 
that in the case we cited to you, the Elvira case from the 
Second Circuit which simply prohibited excessing of the 
people who gained positions pursuant to this Court's order 
for a limited period of time, through October 31, 1977, a 
period of three years. 

This would allow the regular senioritysystem 
or whatever excessing system the Board of Education is pro- 
posing, to continue in effect for that three years for every 


else in the system and would not, we feel, be anything 
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2 revolutionary that the Court would be imposing on the system’ 
3 as a whole. Then at the end of that three years the system | 
4 could go into effect for everybody in the system. 

5 THE COURT: Yes, I rather thought that would be 


your position, and I understand it. However, what puzzled 


eo—_--- 


me was, #7d still puzzles me, it may only be a natural resul 
| 
of the 0g days of August and the fact that many of you were) 


quite understandably taking vacations, which I am sure you 


richly deserve and probably deserved more than you were able 


| 
e 


to take. But I den't think that the City, when I am saying 
12 City, I am saying the defendants, have really ever had a 
13 chance to, perhaps, or whether they had a chance or not, have 
14 really responded to ycur arguments. 
15 True, we temporarily stayed everything pending 
16 receipt of this information which we now have. You have 
Ww assessed it very succinctly. 
18 I haven't heard anything from the defendents, and} 
19 shouldn't I give the defendants a chance to show case as to | 
20 why your second order shouldn't now be entered? 
21 MRS. DU BOIS: That sounds reasonable. 
22 THE COURT: I don't want to prolong this because to 
23 do so would be prejudicial perhaps to all parties, at least 
2A some cf them, most notably I would say the plaintiffs’ case. 
ya) Do you seé what I ai trying to drive at, Mr. Berni.kcw? 
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MR. BERNIKOW: Yes, your Honor. 

MR. DU BOIS: I assumed that's time for them to | 
present an argument, but are you suggesting more time? 

THE COURT: Nobody submitted any papers except 
Mr. Rebell, so I really came in here flying biind, so to 
speak. I guess he had what you were going to see, say the 
figures, I guessed roughly. But I haven't heard anything 
from the defendants. 

MRS. DU BOIS: I assume that they feel they ought | 
to have a chance to say what they have to day to day. I 
believe they have been given more than ample warning and 
opportunity to come up with a position. 

THE COURT: You may be right. But what I am saying, 
Mr. Uernikow, what about it? I mean, we know what the 


plaintiffs wanted, before today. 


25, I think, is quite accurate because the actual number 
would be 26, if you look at column l. 
Because the last two columns are people that have 


not been appointed. We have also maintained that people who | 


MR. BERNIKOW: Mr. Arricale's procncstication of 
| 


have nct been appointed should not be considered for the pur- 
pese. of seniority and excessing purposes. If you look at 
column 2, rather, you will see that there are 26 people there. 


Mr. Arricale, I think predicted 25. | 


10 


11 
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THE COURT: All right. 

MR. BERNIKOW: Seccnd, your lionor, this is not 
to say that these people are gcing to be laid off or termina 
ted. We can find vacencies for these people throughout the 
system. And we maintain that we should find positions for 
these pecple only if they have rights. I maintain that is, 
the defendants maintain that the pecple’ in columns 3 and 4 
don't have any rights at this time. As soon as they gat 
appcinted, at that time they will have rights, and we will 
find 3 bs for them. 

So I don't think the picture is as bleak as Mrs. 
DuBois points out. I can, if { may, submit an affidavit to 
this effect, something to this effect, perhaps next Tuesdéy, 
to clarify our position further. 

THE COURT: think, frankly, F cause of the 
hiatus which is natural, I really would like to -- I am per~ 
fectly frank to say that these excessing issues, not just in 
this case, but in a whole ho.t of cases that you all know an 
I know are pending in this and other Federal Ccurts now, I 
think this is one cf the most troublesome issues. 1 yield 


to no one in my experience in civil rights matters before 


I came cn the bench, and I encountered it then. I tell you 
right now, I think it is a devilish problem. I am by no 


means satisfied that the courts have coped with it at 4ll 


| reer 
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2 adequately. I am by no means satisfied that justice can 

3 truly be done in any of these matters. We know we are 

4 facing a declining school population, we know we are facing 

5 a decline in revenue . Every municipality and local govern- 

6 ment entity in thecountry is facing a crisis in that regard. 

7 New York City's are only bigger and worse than most and worse 
8 of all, what bothersme about excessing in an effort to 

9 eradicate uiscrimination, we might end up penalizing pecple 

10 whe have nothing to do with perpetuating or inducing the 

11 discrimination. 

12 It's just an agonizing problem. I am inclined to 
13 think that at the very lease that means that I would like th : 
14 benefit of your thoughts on paper. I am not accusing you of 
1S \ being delinquent. That's not my point at all. You have bee 
16 under considerable pressure for a variety of reasons. I 

17 have already observed I knew you were going on vacation and 

18 you should have gone on vacation, probably earlier than you 

19 did. But 1 see no reason why I can't have your views in 

20 writing next week. 

21 Mr. Rebell, you nave given me your views. 

22 MR. REBELL: Yes, your Honor, I'd like to speak 

23 on that. 

2A THE COURT: Fine. Mrs. DuBois, perhaps the defend- 
25 


ants will be somewhat hampered by the religious hclidays nex 


se 8 
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week. | 
MR. BERNIKOW: I spoke too quickly, yes, your 
Honor. 


THE COURT: Believe me, I am alert to that 


problem. I have been hearing it all week. 


MRS. DU BOIS: As long as the present stay is in 


effect -- 


THE COURT: Yes, I‘m not going to lift the present 


stay. 

MRS. DU BOIS: We are not concerned with the 
delay, if that's what concerned ycu. 

MR. BERNIKOW: May we nave until Thursday to 
submit the papers? 

THE COURT: ‘ertainly. Some of you people have 
that problem and you may have the same problem. Fine, 
now. Mrs. DuBois, I would think unless you disagree, I'd 
like to have you respond succinctly. 

I don't want anything-elaborate. You have made 
your position clear. I do think that you ought to respond 
to whet Mr. Bernikow said. 

MRS. DU BOIS: I'd like to do, and also have a 
chance to respond to what he is submitting on the 19th, if 


pessible. 


THE COURT: Let's see the color of what you have 


aE 
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both produced. Yeu both have full treedom to call mea. Over 


here on the left is the gentleman who is supplanting Miss 
Patterson as the secretary pro tem. in chambers. 

Mr. David Patterson. You won't catch me because 
I am on one of those marathon criminal trials that we are so 
good at putting on here, so I will be tied up in that most 
every day. 

You call him if you feel like putting in replies, 

‘ 

but I don't think you should plan on that now. You have all 
worked terribly hard and for that reason I don't want to impos<¢ 
on you anything more than what the tcaffic will bear. But 
I do think that what Mr. Bernikow is suggesving deserves an 
answer. I see your analysis, but I et least see some sur- 
face plausibility in what he is saying, because I pelieve 
it is self-evidence that the City can still place some pecpl 
around, it may not be their favorite job, but look at the vaqdan 
cy column. That suggestion on its face tnat there is room 
for maneuver here, and that excessing is not quite as extrem 
in its application as one might think just by the use of 
tiat terrible word. 

MRS. DUBOIS: What I was hoping was that, I have 
to be out of town on business both Monday and Tuesday next 
week, if I couldhave a chance to answer not his oral pre- 


sentation but what I assume what was submitted Thursday will 


F- 
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be a sort of supplement to what they have already submitted. 


If I could have a chance to submit one document that would 
follow Thursday by some period of time like maybe the early 
part of the next week, I'd rather do that than submit it 


simultaneously. 


THE COURT: No, I don't see the need of that. If 


you want more time I am sympathetic. But basically you 
see what the City's position is. You have succinctly 


stated yourself. 

MS. DU BOIS: All ail. yaur Honor. 

THE COURT: If you want until Friday or the 
following Monday, I am perfectly sympathetic. 

MS. DU BOIS: I'd be happier to have it Friday 


or the following Monday. 


THE COURT: I am sure Mr. Bernikow would join 


in that. 

MS. DU BOIS: Friday? 

THE COURT: Perfectly fine. A week from today. 
That is September 20. You want to add anything now, 


Mr. Rebell? 


MR. REBELL: Yes, sir. Just two quick points in 


response to Mr.Bernikow's oral summary, or reaily one, that 


necessitates any comment. 


As pointed out in our brief, the fact that there 
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are a large cee of vacancies in the last column here does 
not mean that all the people in the three previous columns 
could find jobs, because if yuu would look closely, your 
Honor, you will see that most job categories do not add up, 
and that means that under the defendants’ proposed excessing 
rules these people would have no right to the job, they would 
have to apply as total strangers. 

I don't think the issue is as simple as he states. 
As we state in the opinion, between 10 and 25 people would 
have to be laid off. 

I would like to make a request that while the 
basic injunction is continued, in effect one aspect of it 
be lifted, and I don't know whether the defendants would hav 
any objection to this, or the plaintiffs. 

But I am referring to the apsect of the biaieiniial 
order which prohibits the advertising of new Circular 30 
vacancies. I think that it is unnecessary at this point 
to continue the odictbabiciiiion complications for the 
Community Boards that is raised by this because the simple 
reality is that the actual appointment of a person after 
all those procedures are completed takes a ‘atshhanain of 
four and an average of something like six months, which 
means even if we are going to eventually fill those posi- 


tions -- 
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THE COURT: Yes, that is a point worth addressing. 
You see what he means? Give the bureaucratic requirements, 
offhand I think this makes a certain amount of sense. 


MR. BERNIKOW: The only thing, I don't want to 


have any more people appointed when we don't have this 
excessing thing done. It only means more people appointed. 

THE COURT: What Mr.Rebell is suggesting, part of 
the temporary stay, the boards were restricted from sending 
out these circular advertising existing positions. He is 
suggesting that that in itself causes more problems than 
if we were to continue the total stay. 

I am not sufficiently an expert in such bureacraci 
if it appears to me that he has a plausible .point. 

MS. DU BOIS: Mr. Arricale is the person who 
eer suggested that we do this, I believe, and I thought 
the problem wa: that we really don't know what vacancies 
will exist and ought to be advertised for until this matter 
is resolved. 


THE COURT: That may be so, too. 


‘MS. DU BOIS: And it would be better to put it ee 
off. | 


THE COURT: I have to lean on you. I‘am not a 


student of all the bureaucracies and red tape in the systci. 


That is what I am inviting you to comment on. All I am 
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saying is superficially they may have a point. 

MR. GREENWALD: We would object for the spscific 
reason that we have a point of disagreement with the Board 
of Education as to w at Mr. -- Mr.Bernikow has taken the 
position that the third column, licensed unemployed per- 
sonnel, are not entitled to benéfits. We claim they are 
entitled to benefits. But if the stay on Circular 30 


were to be lifted, what would happen if the community boards 


10 would have vacancies, and they would be in districts, most 

ll probably the districts which are in Queens and Staten Island, 

12 || the districts in which the minority representation of super- 

13 | visor is low, would appoint interim acting supervisor, and ‘ 
14 therefore would effectively close out a possible spot for 

15 a minority group or other CSA member to be excessed to. - 
16 That is the difference. That is exactly why Mr.Rebell's 

17 community board want to fill whatever slots they have got 

18 as quickly as possible to pr event people from being excessed 

19 in who are not the choices of the community board, the 

vA) local parents association or otherwise. 

21 MR. REBELL: Can I just respond for a moment, 

22 please. I don't know if the issue that I pave been trying 

23 to articulate has actually gotten across to Mr. Greenwald 

24 and Miss DuBoi~ I am not saying that thése positions 


would be filled and therefore would bar any inter-district 


ad 


P 
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excessing if th.t is eventually permattec the Court. 


What I am saying is the realities are chat nething 
can be done in less time than four months anyway. 50 
what we are doing is calking about -- 

THE COURT: I understand. 

MR. REBELL: I don't think Mr.Greenwald does. 

MR. GRKEENWALD: The realities are that an individ- 
ual is named as interim acting. The community boards go 
through the proces: of interviewing ard screening and in 
most cases the interim acting appointed o n the first day 
ends up as the assigned indivas;al. 

THE COURT: In cther words, you are saying there 
is no time lag at all. 

MR. GREENWALD: No time lag at ati 

MR. REBELL: Jour Honor, just one detail on that. 
The interim acting can be appointed under the present order. 
It is only the advertising for the present that is banned. 

MR. GREENWALD: Is Mr.Rebell saying they can't 
appoint an interim acting? 

MR. REBELL: Of course. Som boay has to till 
the position. “ 

MR. GRECNWALD: But that is subject to advertising 


when and if it opens. And the interim acting appointed 


before the Circular 39 advertising won't have any rights to 
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the position. I think if your “onor -- 

THE COURT: We are beating George Orwell by quite 
a few years,namely a decade. This is impossible. How can 
I resolve this? Nobody agrees on anything factually. 

MR. GREENWALD: I think the problem is from our 
analysis, your Honor, there is no problem of termination 
for any supervisor, acting or otherwise,:in the district, 
special education or industrial education headquarters. We 
only have a problem concerning seven assistant principals 
in high echool and we don't view it as a problem of 
termination, but a problem of semi-commendation and adjust- 
ment. : 

There cannot be any termination under the figures 
that the Board of Education has given. That is our initial 
analysis, except in the third group of unlicensed personnel 
terminated -- 

THE COURT: Wait a minute. You seem to be 
getting away from Mr.Rebell's point again. chis is very 
interesting, but as I understand him, he is talking about -- 


MR. GREENWALD: They can do it. But if the 


community boards want the circular 30 to be lifted because 


the person they may want to fill the position may’ not want 
to take it on an acting interim basis, ue wanted to be 


protected according to Circular 30, which (1), of course 
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pays him and (2), gives him protection under collective 


bargaining. So what we are really doing is filling | 
vacancies ahead of time which may foreclose members of 
plaintiffs' nase as well as members from excessing into our | 
posit .ons. 

THE COURT: Do you agree with this, Ms. DuBois? 


MS. DUBOIS: Your Honor, I have great difficulty 
| 
understanding the iss::2 here too. My best guess as to | 


what I think ought to be done in the situation would be to 


leave it stay as it is and try to resolve the whole metter 


} 

j 

{ 

| 

at once. ~ | 
THE COURT: I am afraid that ¥.. the same | 


instinct. And yet on the other hand Mr.Rebell could possibly 


be right, for all I know. But this is such a bizantine 
operation between the regulations, the State laws, the | 


collective bargaining agreement, the politics -- Mr.Rebell, | 


I am sorry. I am going to let matters stay. If you feel yo 
can establish this, more power to you. But on the present 


record this Court would be jll-advised to tinker with the 


present stay. 


All right. One week from today. This includes 
{ 
| 
you, Mr.Greenwald, if you want to put in something, I would 
welcome it. I didn't mean to cut you off. 


MR. GREENWALP: I assume you were extending it. 
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THE COURT: Yes. 

MR. BERNIKOW: Before we conclude this, -- I am 
sorry, I will submit my papers by Thursday and Ms. DuBois 
by Friday. 

Will we have any further hearings on this issue 
after that? 

THE COURT: I am afraid we are going to have to. 
But I want to sce the volor of your papers and what you say, 
and then I think I will have to call you and get at it as 
quickly as I can. 

As I say, I am tied up in a lengthy trial... 2 
has got its problems, and I am not too sure when I can sched-~ 
ule you even if I tried. 

MR. BERNIKOW: 1 would urge, your Honor, that 
it be as soon as possible. 

THE COURT: I agree with you. I understand tha 
completely. 

MR. JACOBSON: Your Honor, I am with the Kaye, 


Scholer firm, which represents the Board of Examiners. I 


had written a letter to you about a separate issue which I 


thought would not evoke opposition, and I set forth the 
status of the 19 unresolved, following the unresolved 
performance evaluation tests. And the Board of Examiners 


had requested that the target date for resolving all 


22 
23 
24 
25 


nl 
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of those cases be put off to November 1, basically in fairnes 
to the applicants, to the 13 applicants who must be re- 
examined because of one or more problems -- 

THE COURT: I have that. Have you formulated 
a position on Mr. Jacobson's request, Ms.DuBois? 

MS. DUBOIS: Your Honor, our problem is this: 

I understand the Board of Examiner's explanation, and from 
the limited amount I have been able to find out it sounds to 
me reasonable in that the people who have to be really 
reevaluated does seem it would be most fair to them to give 
them a chance to be evaluated once the school year has 
started. 

However ,my problem is this. Your Honor crdered ,; 
once before at our request, and on the Board of Examiner's 
concurrence that there should be no prejudice to this category 
of persons or to the 3B category, whose licensing has been 
delayed as a result of the Board of Examiner's delinquency. 

There should be no prejudice with respect to any 
issues that might arise in connection with excessing, etc. 

Now, this group of 19 would fit on the Board of 
Education chart among that group ef people who are called 
unlicensed personnel who would be ter:ninated. So that my 


concern is that I really would like to see the delay that 


has been asked for gcanted. 
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— 


I simply want to insure that whatever conclusion 


2 
3 your Honor comes to on the excessing issue, some accommoda- 
4 7 tion be made so that these 19 people are not prejudiced. 
5 Either what we have. asked for should be granted 
Se on the excessing issue in which case there would be no problem, 
7 or something else be worked out so that they be considered 
4 8 as if they had been appointed, even though they haven't yet 
9 been evaluated. 
10 THE COURT: I see the point. I assume your office 
i does too, sir. 
12 MR. JACOBSON: Yes. I just wanted to make 
13 a factual point. The status report that I submitted 
14 indicated that 13 of the 19 have to be re-examined. Four 
15 have already been found to be unsatisfactory as a result 
16 of the test, so we are talking about 13 peop’e who possibly 
i7 might be inciuded in the group. | 
18 THE COURT: I understand. It seems to me the answer 
19 to this is very siinple. 
2 / I will grant the extention, but I think we are 
21 going to have to understand that we can't do anything in the 


resolution of the excessing issue which will exclude or 
ignore these people. I just think we are going'to have 
to tackle that when we come to the excess issue. 


MR. JACOBSON: I agree, I think it has been 
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previously stat2d that defendants will deem those of the 13 
remaining unresolved who passed the other job test to be 
in the same position as those who passed the other job 
test previously, and they will have the same rights as of the 
same date. 

MS. DUBOIS: We just have tc ake sure that they 
haven't been terminated meanwhile. 

MR. JACOBSON: I understand. I think it has 
been previously indicated on the record that the Board of 
Examil. ts has no position on this excessing question. 

{HE COURT: All right. I think that is sufficien 
unto the day. 

MR. BERNIKOW: Your Honor, I hate to interrupt 
again, but I have one further point. 

The Board of Education would like to get those 
people in Column 3 into Column 2, so that they willbe protected 
In other words, they would like to get those people who are 
licensed and unappointed to be licensed and ciliate 

The local school boards have not appointed all 
those people that they have as acting. I raised this with 
Mr.Rebell this morning, and he did not have any answe. 
for that. He said he would try to find that out.' But I 
would like to place on him the burden of finding out why 


many of the local school boards have not appointed people 


| 
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who have been licensed and are eligible for appointment. 

MS. TUBOIS: I thought on that -- let me just 
take a step backwards, your Honor -- 

THE COURT. Wait a minute. Before you say any- 
thing, look, this seems to me to be a point of information 
that I would just as soon not be burdened about. 

I have other lawyers waiting. This sounds like 
discovery. I can't add anything to this. 

MR. BERNIKOW: We just find a situation, your 
Honor, where we would like to get these people appointed 
so they could be protected and it has not been done. 

THE COURT: What am I going to do about that today? 
I don't follow you. I don't know the facts. I am not the 
local school board. I don't follow you. 

What can this Court do about this today? 

MS. DU BOIS: I think it comes under your previou 
ss Sata because under your previous order and what the board 
sent out, I had understood that everybody was supposed to 
be considered appointed as to whom the Board of Ed had not 
been notified by August 20th that they were not appointed. 

MR. BERNIKOW: I know, but we had tinihatalite back 
certain notifications that certain people had not’ been 
appointed. 


THE COURT: Again we are laboring without precise 
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information, and we can't resolve that with the Judge 
sitting here who knows nothing about it. 

I grant you that the order said about wha-t Ms. 
DuBois just articulated, put that doesn't answer my problem. 
An open town meeting about this that are not presented 
factually to the Court are beyond the Co 's power to even 
think about, let alone resolve. 
MR. BERNIKOW: On my submission on Thursday, 
if we have any facts I will submit that. 

THE COURT: You have to, because I can't cope 
with something that I don't know about. 

Thursday and Friday are the dates. It will be my 
duty to communicate as quickly as possible, because Nr. 
Bernikow says what we all unde’ stand and agree with. We 
can't let the time go more than we need to. The temporary 
stay, Mr. Rebell, despite your manful efforts to get a slight 
deviation therefrom, will have to stay put intil we decide 
otherwise. 


All right. 


(Time noted 4:00 P.M.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[SAME TITLE] 


———— 


ISTATE OF NEW YORK) 
COUNTY OF KINGS ) &8-? 


.< 


PETER S. O'BRIEN, being duly sworn, deposes and 


1. I am President of the Council of Supervisors 


l and Administrators of the City of New York, Local 1, SASOC, 


| APL-CIO ("CSA") and respectfully submit this affidavit to 

i present to the Court a factual analysis which the Court 
jmust have before it in its consideration of any proposed 

| canal « 

| 2. The CSA initially expressed concern over the 
magnitude of the excessing for the school year 1974-75. 
iThat concern hes now been entixely alleviated. As of this 
idate, all schools w.*’ a the system have been programmed and 


supervisory anu teaching assignments undertaken. Based on 


(a) that no supervisor (Appointed: Licensed but 
not appointed; or Unlicensed) will lose his supervisory 


sition. 
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(b) that few (less than 10) supervisors will be 
execessed from their districts. 


(c) that where interdistrict excessing occurs 


ithe results will be beneficial to the sy~tem in that it 


will racially integrate the supervisory staff. 

3. The Plaintiffs and Amicus Curiae “Association” 
have suggested to the Court hopes or political solutions 
waich are not supported by the facts. As attached Chart 1 
shows, the total number of sup«visory positions excessed -- 
systemwide -- is 72. The total number of vacancies, system- 
wide, is lll. We are then left ike 4 surplus of 39 
supervisory vacancies. The projecteG number of retire- 
mer’ :, etc., is approximately 200 - 215 for the school 
year 1974-75. Based on past experience, 85% -90% of these 
retirements will result in vacancies in school iicenses. 
Thus combining these retirement vacancies with known 
vacancies will result in approximately 232 vacancies. 

4. In s4dition to these 232 vacancies, there are 
additional vacanci*s which are not clearly discernible 
from the Socrd's wammary. As Chart 1 shows, there are 
15 Principal YES vacancies and 2 Principal JHS vacancies. 

It is a macter of fact that 99%, if not 100%,of all Prin- 


cipal vacancies are filled by Assistant Principals in the 
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“system. Thus, in filling these 17 Principat vacancies, 
boards will, in fact, be creating 17 new Assistant Prin- 
cipal positions this year for filling by “excessed" super- 
visors. The total] number of black Assistant Principals po- 
tentially subject to excessing is 16. 


5S. In examining the supervisors potentially in 
excess, Chart 2 shows that, of those affected, 35 are white, 
10 black, and 1 Hispanic. By eliminating those who are 
unlicensed, the total number of minority supervisors poten- 
tially affected is 9. The category of “unlicensed” super- 
| visors in the Board's summary consists largely of those who 
failed the “on the job" examination or supervisors who 
i were assigned as “interim acting" after the examination. 
5.e In order to support their political hopes, 
} Plaintiffs and Association have suggested racial “trends” 
j which are not supported by fact and amount to little more 
than racial stereotyping. One such argument is that the 
i minority districts are forced to excess large numbers of 
} minority supervisors. As Chart * wees: 18 school dis- 


| tricts are not excessing supervisors, but indeed have 30 


| vacancies in school licenses that must be filled this school 


} year. As Chart 4 snows, only 11 minority school districts 


| are declaring 67 supervisors excess, while reporting 15 
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vacancies. Community Board 23, with a total “other” enroll- 
ment of 0.6, is excessing 10 appointed, licensed Assistant 
Principals -- all white. a 

7. Another fact repeatedly espoused by Plaintiffs 
is that minority districts have suffered enormous decreases 
in registration, while “other” districts have experienced | 
large increases. The fact is that, as shown by the Arricale 
figures, almost all the school districts have experienced 
opproximately only 1% - 2% shifts in register since 1971. 
In fact, as Chart 5 shows, minority districts have gained 


slightly more in register chan “other” districts. 


._8. The most important fact arrived at from the 
analysis of the excessing situation is the fact that this 
Court can, by approving the excessing plan submitted herein 
by the CSA, achieve, sh act, a peantagtot systemwide 
“integration of the supervisory ase: As Chart 6 shows, 
nine "other" districts »ve excessed 5 supervisors; 3 school 
licenses, 2 support licenses. On the other hand, these 
districts report 15 school license vacancies. With due 


consideration of the fact that every Principal vacancy when 


filled will result in an additional Assistant Principal's 


line opening up, the number of vacancies increases to 23 
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l-positions. Moreover, the figures show that some of these 
districts are “covering” or "hiding* vacancies. For ex- 
ample, District 24 has declared 2 Assistant Principals DES, 
| excessed, while reporting 2 Assistant Principal vacancies. 
| Minority districts are playing a similar numbers came. 
| District 5 is excessing 3 Assistant Principals DES, while 
! reporting vacancies of 3 Assistant Principals DES and 1 
| Principal DES. The Assistant Principals to be excessed are 
apparently white. In any event, it is beyond dispute that 
this Court can significantly integrate the apervisory 
staff, districtwide, by approving an interdistrict excessing 
i plan. Any “domino” effect would in fact be beneficial, 
] contrary to the claims of the "Association". 
9. The proposed excessing plan submitted by the 

Board of Education is,in my opinion, both contrary to the 
| settlement agreement and Order as well as the spirit of that 

Order. Under its proposal, the Board would grant excess- 
| ing rights only to those supervisors regularly licensed 


and appointed. It would terminate those supervisors who 


were licensed but not appointed by the appropriate author- 


ity. This class would include supervisors who passed the 
"on the job" examination as well as those who were acting 
in assigned positions and were on existing lists. Similarly 


the Board would terminate those who are not licensed, i.e., 
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those who failed the exam bul are still serving, those 


assigned since the exam was given, and those who for one 
reason or another have not yet received the exam results. 
Included in these groups are 12 blacks and 15 white acting 
supervisors, 

10. Of the 13 licensed and unappointed super- 
visors, 10 are serving within districts. New community 
boards were elected in May 1974. It is our belief that 
the community boards which have withheld appointments have 
done so for reasons uni>lated to the individual supervisor's 
abilities. 

1l. For purposes of brevity, I have attached 
CSA propose¢ excessing plan as Exhibit 1. It equally pro- 
tects all supervisors currently serving, without regard. to 
appointment, license, race, or creed. 

12. ‘%.1e Court has indicated that it was aware 
of the trauma that this system, the largest public nian 
tion system in the free world, has undergone. To destroy 


the excessing system, as urged by Plaintiffs, a system de- 


veloped by law and regulation and approved by innumerable 
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| state courts, would deal New York City public education a 


; death blow. 


Sworn to pefore me this 
19th day of September 1974. 


"peter S. O'Brien 


TEONARD GREENWAL 
NOLARY FAJE: c. State of New York 
No, 7--: 48450 
j Soabhe- ines County 
Pamnt on bimree March 30 1979" 
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Chart 1—Boards with Prineipal Vacancies 


CHART 1 


an 


BOARDS WITH PRINCIPAL VACANCIES 


DES HS 

Board No. of Vacancies Board No, of Vacancies 
sy 1 21 1 

5 i 30. 2 

9 3 2 2 

15 1 

26 2 

28 3 

29 oe | 

7 15 
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Chart 2—Total Number of Supervisory Positions Excess- 
2oards, Central Board with Ethnic Background of 
Affected Supervisors 


CHART 2 


Total No. of Sup rvisory Ethnic Background of Affected 
Positiors§ Excess -- Boards, Supervisors 


Central Board 
keqularly Appointed 
white Black Hispanic 
30 4 1 


Total, 72 


Total No. of Supervisory 
Vacancies Declared by Licensed, Unappointed 
Boards, Central Board 

7 5 0 


fotal, 111 


Unlicensed 
7 


16 


Boards Not Abolishing Positions 


Hos. 6, 7, 9, 10, 12, 13, 14 
17, 18, 19, 20, 22, 25, 
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3-Boards Not Abolishing Positions 


CHART 3 


Vacancies 


11 Assistant Principal 
6 Assistant Principal 
12 Principal 

_l Principal 


30 


DES 
JHS 
DES 
JHS 
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Chart 4—Supervisory Positions Abolished and Vacancies 
of Predominantly Minority School Boards 


CRART 4 


Supervisory Positions Abolished Vacancies of Predominantly 


\wy Predominantly Minority School Minority School Boards* 
Boards * 


Board No. Ho. of Excess Board Ho. cense 

1. 2. 3. 4, Assistant Principal DES 
5, 8, il. 

iS. 16, 23, 29 Principal DES 
Total, ll Assistamt Principal JHS 


Cther licenses 


*Pupil Registration 


Predominantly Minority* 
Boards Gain in Pupil 


Registration 

Board Ho. 

9 + 544 

10 +1,241 

17 + 373 

29 + 687 
Total, 2,845 


*pupil Registration 


\ 
, - 
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Chart 5—Gains in Pupil Registration 


CHART > 


Predominantly “Other” (White) 
Gain in Pupil Registration 


Board Ho. 

24 + 573 

31 +1, 864 
Total, 2,437 


J 1394 


Chart 6—Supervisory Positions Abolished 


CHART 6 
Supervisory Positions Abolished 
by Predominantly “Other” (White) 


po ee ) Vacancies 


2 Assistant Principals DES 3 Assistant Principals DES 


1 Supervisor Library 4 Assistant Principals JHS 


1 Attendance Officer 6 Principals DES 


_i Continuing Education _2 Principals JHS 
5 15 


*Pupil Registration 


J 1404 


Exhibit 1—CSA Proposed Exc ssing Rules for 
Acting Supervisors 


EXHIBIT . 


CSA PROPOSED EXCESSING RULES 
FOR ACTING SUPERVISORS 


These rules pertain to acting supervisors who have served 
‘continuously in title for no less than five months from 
| da 2 of assignment by the appropriate authority: 

I. Within the school, district, bureau, 
or other organizational unit the supervisor with the 
latest date of “appointment” shall be the first to be 
excessed. 


II. An intermediate supervisor who has been 
excessed from a school in a district to another schoo) in 
the same district may request an opportunity to return to 
the school from which he has been excessed if within a year 
a vacancy should occur in his specific title in that school. 
Sach a request will have priority over any other transfer 
or appointment to that vacancy. 


III. Supervisors in excess in a school, unit, or 
district office under the jvrisdiction of a community board 
must be placed in vacanc..es thin the district to the 
fullest degree possible. For schools, units, districts, 
or bureaus, under the jurisdiction of the Central Board, 
supervisors in excess in a school or bureau must be placed 
in appropriate vacancies within the district or central 
office. 


IV. To minimize movement of personnel, excessed 
supervisors may be assigned when no other vacancies exist 
within the district to appropriate openings resulting from 
leaves of absence without pay. 


Vv. The Central Board of Education has the re- 
sponsibility to place excessed acting supervisors in appro-- 
priate vacancies anywhere within the New York City School 
Systen. 
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Acting Supervisors 


vi. Por acting supervisors selected prior to 
Special Circular No. 42, dated Januury 17, 1972, the date 
of appointment, fc excessing purposes only, shall be Jan- 
‘ wary 16, 1972. Continuous acting service in title imme- 
@iately prior to January 16, 1972, will be counted for 
seniority purposes in order to resolve ties. 


VII. Por acting supervisors selected under Spe- 
cial Circular No. 30 (October 25, 1972), the date of assign- 
ment. by the appropriate authority will be the date of 
appointment for excessing purposes only. In cases where 
the date of appointment is the same, continuous acting 
service in title just prior to assignment will be counted. 
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UNITED STATES DISTRICT COURI 


SOUTHERN DISTRICT OF NEW YORE 
[SAME TITLE] 
‘ ‘ 
‘ *, STATE OF NEW YORK ) 
: S5'.'3 


COUNTY OF KINGS ) 


FRANK C. ARRICALE, being duly sworn, deposes and says: 


| 

|' 1. Iam the Executive Director of the Division of Personnel of 
the Board of Education of the City School District of New York. 

ij 2. This affidavit is submitted in support of the Board of 


| Education's proposed excessing rules for supervisors aud to supplement 
my affidavit, sworn to July 30, 1974, heretofore submitted in light of 
the "summary" which was submitted to this Court on September 6, 1974, 


copy of which is annexed hereto. 


3. Excessing rules and rights are ways of reducing or elin- 
5 ? ) 
‘, inating the possibility of employees losing their jobs. Fxcessing rules 


and rights mean that when a supervisory position has been eliminated 


because of a reduction in budget, school size, or the closing down of a 


school, the experienced supervisor becomes the responsibility of the 


district or of the Central Board of Education to be placed in a 
comparable vacancy which may exist in the System. Were there no ex- 
cessing rules or rights, the elimination of a supervisory position would 
mean, Prine eee that the incumbent supervisor would be liable to 
r 
demotion, lose the supervivcory status, and there would be no obligation 


for any district or central authority to place that supervisor in a 


supervisory position even though other comparable vacancies existed. 
y. I & 
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4. The total number of vacancies now in existence (See last 


column entitled, Total Number of Vacancies), and with the usual number 
of vacancies reported to us during the year as is required for 
advertising purposes) I am confident that the overwhelming najority of 


excessed supervisors will be given supervisory positions. 


c 


5. The Plaintiffs counsel has stated that under the Board. of 
Education's proposed excessing rules, 63 appointed people will be 
excessed or terminated? such a statement ifs grossly misleading since 
"excessed" and "terminated" mean entirely two different things and can 
not be grouped together. In fact, as I pointed out, excessing is a 
means of preventing or reducing termination. Excessing is a form of 


relocation to prevent termination; it is not termination. 


6. Under the Board's excessing rules, 35 persons would be in 
an excessed situation; 26 from the districts and 9 from the central 
board. If the Court were to mandate licensed personnel be appointed 
immediately, an additional 13 persons would be in an excessed situation. 
To be in an excessed situation means to have rights for placement in 
comparable vacancies existing or about to exist elsewhere in the System. 
The very excessing rules we seek this Court to uphold would guarantee 


excessing rights.for ‘® of the 63 persons the Plaintiffs have mentioned. 


7. Undex che Board of Fducation's excessing rules only 15 


persons, city-wide and centrally, would be subject to demotion. They 


t would be the 15 total number of unlicensed personnel (See Column 4 


ene ee teen He ee 


an —————— nnn 


a 
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entitled, Total Number of Unlicensed Personnel who would be Terminated). 


The Division of Personnel has urged the community school districts to 


appoint all of its licensed supervisors who are currently serving in 


budgeted positions. [The Chancellor has set the example by appointing 
all Central Board supervisory personnel serving in budgeted positions. 
We have reason t» believe that some districts will refuse to appoint 
or will delay inordinately to appoint all licensed personnel. Con- 
sequently, we ask this Court for a remedy for these newly licensed and 
properly assigned supervisors so that they can achieve immediately all 
the rights of fully appointed supervisory personnel, especially 
excessing rights which the Board of Education proposes for appciated 
personnel and that the "acting desi e dropped. These personne! 
have passed the on-the-jol aluation or were on cxanination lists now 
no longer enjoined by this Court. Under 

Judge Mansfield there does not seem to be any obligation on the part of 
the districts to appoint licensed personnel in a timely fashion. 

Before the Chance-Mercado case only licensed personnel were chosen 

and their placement automatically meant appointment. Since the Chance- 
Mercado decision, persons are placed prior to licensure. We ask that 
upon the granting of licensure, appointment be made either automatically } 
or within a month's period of time. There is no reason not to appoint 
such licensed personnel properly placed in their positions under 


regulations approved by this Court. 


p 


8. It would be ludicrous under the Plaintiffs proposed plan of 
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no excessing rules to demote an experienced Assistant Principal in 
District A while in District B there were advertisements for 5 such 
positions. The absence of excessing rules and rights would mean the 
demotion of experienced supervisors when at the very time of their 
demotion numerous comparable vacancies,existed in other schools, in 


sther districts or in the central district. 


9. The Plaintiffs lawyers have implied that excessing rules 
would be discriminatory against Black and Puerto Rican supervisors who 
constitute a large number of the supervisors placed since the Chance- 

‘ Mercado decision. It must be kept in mind that although the numbers of 


Black and Puerto Rican stu’ents in the city schools is increasing, the 


number of Black or Puerto Rican controlled school boards is not. The 


overwhelming majority of community school boards, even in districts that 
bave a large or even an majority of Black or Puerto Rican pupils are 
White controlled. Voter turnout on the part of minority groups for 


ity voters. 


ecause of urban renewal, model cities, and general 
most Black and Puerto Rican controlled districts are losing, in 
absolute sense, students. The expanding student populations are in 
districts that are White (such as Staten Tsland) or White controlled 
(such as District 10, which includes Riverdale). (See attached annual 
“15 of elementary and junior higu school population by district with 


4a breakdown of racial and ethnic conposition.) 
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ll. The Plaintiffs contention that excessing rules would be 
harmfui to Black or Puerto Rican supervisors is absolutely incorrect} 
on the contrary, giving supervisors excessing rules will protect the 

. large numbers of new Black and Puerto Rican supervisors from demotion. 
' It will enable us to protect their seniority rights by placing a Black 
or Puerto Rican supervisor from a dwindling ghetto district to an ex- 

_ panded district in Staten Island, Riverdale or in Canarsie. Excessing 


rul- for Black or Puerto Rican supervisors, as well as for all 


supervisors in the System, is a protection against racial and ethnic 


‘1: politics that could prevent the placement of : a Black Principal in a 


‘white controlled district that had a vacancy or a Puerto Rican Assistant 


Principal in a Black controlled district that had a comparable vacancy. 


4) 


- Ga) ars / 


Hh ( UL WMC 


Pe FRANK C. C. ARRICALE 
L- 


Sworn to before me this 


20th day of September, 1974. 


LU? i. Meek 
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Annual Census of Elementary and Junior High 
School Population Annexed to Affidavit of 
Frank C. Arricale 
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LAW OFFICES 
Letter dated September 27, 1974, from Leonard Greenwald 


6O EIGHTH AVENUE, NEW YORK, N.Y. i001! 


MAX H. FRANKLE @ 
LEONARD GREENWALO (212) 242-0209 
SHELOON SCHORER 
t™, 
SE" 
<<? 


September 27, 1974 


Hon. Harold Rk. Tyler, Jr. 

Judge, United States District Court 
Southern District of New York 
United States Court House 

Toley Square 

New York, New York 10007 


Re: Boston M. Chance et al. v. Board of Examiners et al. 
7O Civ. 414] 


Dear Judge Tyler: 


| have on this day received a copy of "Plaintiffs' Supplemental Mem- 
orandum'' dated September 25, 1974. Because of certain misconceptions 
contained in that document, | feel obliged to answer. 


The first misconception involves the plaintiffs’ claim that the over- 
whelming majority, if not all, of the supervisors potentially in 

excess are members of either plaintiffs' class or are acting super- 
visors. From the information available to the CSA, we estimate that 
approximately 15 to 20 percent of the excessed supervisors are tenured 
supervisors. By tenured supervisors r-an individuals who were 
licensed and appointed and have beer serving on the average for at 

least seven years. For example, ! am advised that the ten assistant 
principals (white) excessed by Community Board 23 are licensed, appointed, 
and tenured. At least two of the assistant principals facing excessing 
in the high sclwol division are similariy ijicensed and appointed. In 
addition, there are a number of supervisors at the community board level 
who have volunteered for excessing. These supervisors volunteered as 

a way of securing a transfer out of the district. 


In reviewing the summary of Mr. Arricale, the CSA utilized as the 
number of vacancies available those figures which were shown in the 
individual breakdown. We believe this more accurately reflects the 
number-of vacancies available. 


As to the categories of "unlicensed acting", plaintiffs’ position is 
equally deceptive. A number of these unlicensed individuals are super~ 
visors who failed the on-the-job examination. The appointing authorities, 
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to Tyler Ji 


2--Hon. Harold R. Tyler, Jr., September 27, 1974 


i.e., the community boards, have apparently developed some reticence 
about appointing supervisors who failed the minimal, standards of the 
examination. The CSA does not believe that the Court will require 
school boards to appoint individuals who failed an examination and whose 
service is thus put in question. 


This problem is further complicated by the fact that there are a num- 
ber of supervisors as well as teachers eagerly pursuing these positions. 
| have also been advised that the Board of Education has accumulated 
a budget fund of approximately $300,000 for the purpose of salary 
disbursement to excessed supervisors who cannot be immediately placed 

in an appropriate position. This fund, we believe, will eliminate 

ny possibility that a supervisor would be demoted as a result of 
xcessing. 


We respectfully urge that the Court adopt the CSA's plan for excessing. 


Respectfully yours, 


< 


ye” LEONARD GREENWALD 


a 
:bsw < 
Elizabeth B. DuBois, Esq. 
Jeanne R. Silver, Esq. 
Leonard Bernikow, Esq. 
Saul Z. Cohen, Esq. 
Michael Rebell, Esq. 


MICHAEL A. RESELL 
DENNIS C. KRIEGER 
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A .> NEYS AT LAW 
“a AARK AVENUE 
NEW YORI, N. Y. 10017 
(aia) 532-2211 


WESTCHESTER OFFICE 
@O MAPLE AVENUE 
WHITE PLAINS, NEW YORK 10601 
(914) 849-5525 


September 30, 1974 


Hon. Harold R. Tyler, Jr. 
United States District Court 
Southern District of New York 
Foley Square 

New York, N.Y. 100vu/ 


Re: Chance v. Board of Examiners 
Fue LY 


Dear Judge Tyler: 


Amicus curiae New York City School Boards Association 
has recently been served with various affidavits and briefs 
by the parties relating to the "excessing" issue currently 
pending before the Court. Amicus curiae does not wish to 
further burden the record in this case by attempting to answer 
all the specific arguments and analyses that have been put 
forward. * 


However, we believe that the conflicting specific 
requests for relief proposed hy the parties do not in ary way 
provide a reasonable basis for an equitable resolution of 
the present problem. Defendant Board of Education and 
intervenor C.S.A. would have the Court totally overlook. the 
serious injuries to be suffered by the members of the 
plaintiff class by implementing strict seniority, inter- 
district excessing. Plaintiffs, on the other hand, request 
an indefinite injunction against the excessing of supervisors 
appointed since September 21, 1971; this proposal would mean 


* The issue of the formal appointment of recently-licensed 
supervisors raised in various forms by all the parties clearly 
requires further comment by amicus curiae because significant 
powers and duties of the community boards under the State 
Education Law are at stake. Since plaintiffs have indicated 
(Br. Sept. 25, 1974, p.6* that they intend to submit a 
separate letter on this point, however, we will defer further 
comment pending such submission. 
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Hon. Harold R. Tyler, Jr. -2- September 30, 1974 


either that no excessing at all would take place (and the system 
woulda be forced to bear the expense of retaining surplus 
personnel), or that only long-tenured employees would be 
transferred or discharged, despite the obvious administrative 
and morale problems involved. 


Because of the extreme stances of the parties 
concerning requested relief, amicus curiae feels it necessary 
j rm the following outline of a proposal 
{4 most equitably resolve the current 
impasse. This proposal is based on evidence presented by 
defendant concerning the on-going creation of numerous 
supervisory vacancies throughout the year. and the dictates 
of existing excessing rules and Ed. Law 2585(5) granting 
priority re-appointment rights to excessed personnel. 
Specifically, we would propose that: 


1) All supervisors p.operly declared in excess 
(either on the basis of stirict seniority or on the basis 
of modified seniority as proposed by plaintiffs) be 
placed in an "excessed personnel pool". 


2) Supervisors in the "excessed personnel pool” - 
would continue to be paid from central reserve funds 
already available for this purpose and would retain a 
formal status for seniority and re-appointment purposes 


as employees of their original community districts or 
central agencies. 


3) While awaiting the opening of new vacancies in 
their home districts or agencies, such individuals would 
be available for temporary assighment on an “interim 
acting" basis to appropriate vacant positions anywhere 
in the City School District of the City of New York. 
While an assigned supervisor temporarily filled such an 
interim position, the local appointing authority would 
be permitted to initiate or continue Circular 30 
procedures to fill the position by a regular acting 
appointee. The interim acting assignee could apply fcr 
regular acting appointment, if he desired, or he could 
opt to await re-appointment to the first available 
vacancy in his home district. 


In short, under the above three-point plan, there 
would be no bumpings, no lay-offs, and no mandatory assign- 
ments .of personnel against the interests of all concerned, 
Temporary budgeting exigencies could be satisfied without 
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arbitrarily interfering with the career opportunities of 
individual supervisors or the appointment prerogatives of 
the community boards and the local constituents whom they 


serve. 
Respectfully submitied, 
{| tt fe ( j 
/s/ AU chogl fh Le fell 
REBELL & KRIZOGER 
Attorneys for Amicus curiae. 
MR:ist 


cc: Jeanne R. Silver, Atty. 
Leonard Bernikow, Esq. 
Leonard Greenwald, Esq. 
Saul Z. Cohen, Esq. 
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puration Caun 


October 9, 1974 


Hon. Harold 1 ; : ae 
United States District Judge 
United States rstrict ‘Court 
Southern Distri f New York 
Foley Square 

New York, New York 10007 


Chance 


Dear Judcc 


This Jetter is submitted in ressonse to the 
plaintiffs' pplemental Memorancun recarding Appli- 
cation of Fxcessina Pules ane the letter of Michael 
Rebell to dated September 30, 1974. I have 
repared t etter in cooperation with Frank C. 
Arricale, itive Director, Division of Personnel, 
New York City oard of Education. 


a? 
} 
} 


L 
++ 


rn Momorandum still nealect 
basic @istinction between excessing and termin 
Fxeessing is a means of preventing terminati 
Plaintiffs fail te realize that supervisory 
may be eliminated in‘any of the 32 community distri 
and in the central district because of declining bi 
rates and the flight of both Black and “hite middle 
and working class families from the City. With the 
elimination of excessinag rights, newly appointed Black 
and Puerto “ican supervisors would he as defenseless 
as any Whi tenured supervisor, anc thev would be in 
the same lucicrous position of being Gemoted from a 
rvisory resition at the same time that sinilar 
ble ‘tions were being advertisec for in 


here in the System. 


c 


™here is no need to take such extreme measures 
since statistics have shown that all excessed personne] 
in a year's period can be more than accomodated within 
the System due to supervisory vacancies each year. The 
Division of Personnel statistics demonstrate that except 
for one year when there were over 600 supervisory per- 


sonnel ‘who left the System, the yearly attrition rate of 
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supervisory personnel is between 225 and 275... The 
maximum of supervisory personnel appointed and actina 
slated to be excessed in one year has not gone beyond 

75. Nor is the plaintiffs' proposal that no excessing 

at all take place a just proposal. The System would 

be forced to hear the expense of excessec non-functioning 
personnel while at the same time advertising for and 
filling comparable vacancies. ; 


The proposal of Mr. Pebell is both wasteful 
and contradictory. It is wasteful because it would 
have supervisors paid while waitina for employment in 
their so called "home" district while at the same time 
other districts within the System would not be ahkle to 
utilize their services. It is contradictory in that 
it implies that supervisory personnel are not inter- 
changeable from district to Gistrict for permanent 

: appointment ut are interchangeable for interim acting 
appointments. It is also contradictory in that it 
denies the right of the Central Foard to relocate 
excessed supervisors to comparable vacancies in the 
System but at the same time imooses the oblication on 
the Central Board to pay the salaries of excessed 
supervisors until they secure a position in their’ 
original or so calied "home" district. “ir. Rebell's 
proposal would qive the districts all the rights 
relative to their excessed supervisors but none of 
the obligations and conversely would give the Central 
Board all the obligation concerning excessed supervisors 
without any rights in their ultimate placement. 


Mr. Rebell's proposal is fiscally misleading. 
If districts do not have funds to pay non-functioning 
excessed supervisory personnel hy what madic does the 
Pentral Board have such capability? Funds for the 
districts and the Central Board come from the same one 
total amount of educational monies supplied by City, 
State and Federal governments. 


One further note, the Central Peserve fund 
for excessea@ personnel which has heen used for teachers 
and others avaiting assianment has been seriously devleted 
and couk not at this time bear the burcen of additional 
excessed personrel. [xcessed attendance teachers which 
are clearly the responsibility of the Central Board 
have been placing a severe strain on the fund because 
so many districts have climinated attendance teachers 


» 
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ist be also noted that the City Coun- 
cil ané the “ayor's Office have put heavy pressures 
on the Central Board to reduce Central staff and 
operating funds. In any event whether non-functioning 
Supervisory personnel would he paid out of district ; 
reserve func: Central Peserve funds, the same tax- 
for superflous staff while at 
obligated to pay for replacement staffs 
vacancies in other parts of the System. 


ectfully yours, 


Leonard Bernikow 
Assistant Corporation 
Counsel 


Jeanne R. Silver, Atty. 


a 


Leonare Creenvald, Esq. 


Michael Pebell, Esa. 


J 1582 


Transcript of Proceedings dated October 10 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, 
LOUIS C. MERCADO, et al., 
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-against- 70 Civ. 4141 


THE BOARD OF EXAMINERS and the 
BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 
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New York, N.Y. 
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3:30 p.m. 
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Hon. HAROLD R. TYLER, JR., 
District Judge. 
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ELIZABETH B. DU BOIS, Esq. 
JEANNE R. SILVER, Esc. 
Attorneys for Fiaintiffs 


ADRIAN P. BURKE, Esq. 
Corporation Counsel, 
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LEONARD BERNIKOW, Esq. 
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KAYE, SCHOLER, FIERMAN, HAYS & HANDLER, Esqs. 
Attorneys for BOARD OF EXAMINERS 
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Appearances (Continued) : 

FRANKLE & GREENWALD, Esqs. 
Attorneys for COUNCIL OF SUPERVISORS 
AND ADMINISTRATORS 

LEONARD GREENWALD, Esq., 

of Counsel 

MICHAEL A. REBELL, Esq. 

Attorney for NEW YORK CITY 


SCHOOL BOARDS ASSOCIATION 
Amicus Curiae 
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(Case called.) 

THE COURT: Ladies and gentlemen, I take it 
you all agree you would like this recorded? 

MR. GREENWALD: I have no objection. 

THE COURT: It's not a question of objecting, 
but what is your pleasure? 

MR. GREENWALD: We would prefer if it were 
recorded, your Honor. 

THE COURT: All right. 

There is a preliminary -- perhaps I shouldn't 
say preliminary. By saying preliminary I don't mean to 
diminish it. This is the issue of compliance with the 3B 


paragraph 3 of the July 12th, 1873 final judgment. 


say that I remember that this summer, specifically on 


You remember this summer, and perhaps I should | 
July 30 at the hearing, the Court fixed yesterday as a target | 


« 
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was that the Court said when Dr. Rockowitz returned from 


| 
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. | date for completion of the 3B examinations. I pelieve that 

3 | I held it open to the Board that we could put the date off 

4 | if the hard-pressed examiners asked for it with good reason. 
5) | Miss DuBois, I hope I am stating this accurately. 
6. | I think Mr. Jacobson, who is appearing here today for 

7 | Kaye, Scholer, woulé certainly agree with this, but I am 

8 not sure you would. 

9 | MISS DU BOIS: I would. What I remember exactly 


vacation, or Mr. Cohen asked that when Dr. Rockowitz 


12 returned from vacation, he be given an opportunity to indi- 


13 cate to the Court if that date of October 9 was not realistic 
14 THE COURT: Unfortunately, I think you may be 

15 right about that, too. But yesterday you and I, I assume, 

16 and everybody else, received a letter from Mr. Howard 

W | Jacobson, which, as far as I know, is the first response in 
18 | which he, in behalf of the Board of Examiners, would like 

\ | to extend the date to December 21. I believe that if there 
20 were any extension, there are only two examinations to be 

21 completed which would be affected. I am putting this some- 
2 | Na 2 | | 

* || what simplistically, but in our case potentially there 

7 

a put it that way. | 


| would be persons involved in the plaintiffs’ class, let me 


Is that a fair statement? | 


es ££ 8 8 


———— 


J 1624 


Transcript of Proceedings dated October 10, 1974 


JQ:d 

MR. JACOBSON: Your Honor, I believe that the 
fact is that of the titles covered “ 3B, which still have 
not been completed, there is only one title which I under- 
stand could possibly have an effect upon that title and I 
believe, at most, there are two people who are in that 
class. 

THE COURT: You are putting more precisely what 
I was saying simplist’cally. Yes, that is putting it 
better. 

MR. JACOBOSN: I should also note that on 
August 9 Dr. Rockowitz sent a letter to the Court with 
copies to all counsel, I believe setting forth a status 
report of the 3B exams at that time. 


THE COURT: You are correct. That is right. 


MR. JACOBSON: I don't know if he actually asked 


for a change in the tentaive target date. 

THE COURT: My understanding, or perhaps I 
should say my recollection of that letter -- which you are 
ceriainly correct, he did send it. I don't think he spoke 
to this issue but I may be wrong on that. 

MR. JACOBSON: He did not ask for a change in 
the tentative date. 


THE COURT: In other words, here we are. 


MR. JACOBSON: Right. 


————aa==— anes 


ES AP TE 
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THE COURT: Miss DuBois, do you wish to object 
to this in any way or do you have some counter-objection 
or suggestion or what? 

MISS DU BOIS: ‘Miss Silver is going to deal 
with this and other issues before the Court. 

THE COURT: You are just a spectator then? 


MISS DU BOIS: Yes. 


MISS SILVER: It's our position that three 


months is far more than a minor change in the target date. 
We think it's extremely unfair for people involved, "ot 
confined to members of plaintiffs’ class, to overlook a 
plan which contemplated simultaneous licensing of all 
people entitled to the license. 

The stat. nent that there would be no prejudice 
to these people is, I am sure, meant in the best of faith 
but it's obvious that to be unlicensed when many people ere 
licensed, competing for positions and serving in positions 
from which they can be dropped, is a disadvantage. 

“HE COURT: What are you going to suggest 
lieu of the end of the year? 

MISS SILVER: We would suggest an earlier date 
with some sort of sanction that would assure that it would 
be a real date rather than one more unmanned deadline. 


THE COURT: ‘That sounds like you are asking the 


a ee 
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Court to utter a threat. You may be right, I will have to 
sometimes sanction the Board, but I don't think we should 
utter diense now. I have a hard enough time figuring out 
what is going on up to t. is point, let alone forecasting the 
future. 

What do you suggest as a date? 

MISS SILVER: I think six weeks woulc be 
sufficient in view of the fact that October was the original 
target date. 

MR. JACOBSON: May I make a couple of points, 
your Honor? 

THE COURT: Yes. 

MR. JACOBSON: One is, as set forth in our 
letter, the most substantial of the remaining exams is the 
one for principal of a day high school. I understand that 
there are approximately 600 persons that must be tested in 
one way or another with respect to the remaining 3B 
examinations. Over half of those persons who must still be 
t>sted are people who must be tested for this principal of 
a day high school. 

It is really tat undertaking which requires 
the request that December 31 be the completion date for all 


of this work. I shovid make one other observation. 


When the Court set this tentative target date 


ae ee eee 


—_— -—— 
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it was, I believe, July 30. We were in the middle of the 
summer. None of the applicants were available at that time 
for testing and none of the experts who would be required to 
give the tests were available. The first possible time that 
these people were a)l called together and available for 
testing was the beginning of the school year. 

As pointed out, it would probably have Leen 
prejudicial to the applicants to have been tested at the 
very beginning of the school year. 

THE COURT: I am aware of the vacation problem, 
particularly in a city like this where half of our “avs 
in a year are in one way or another vacations in this area. 
and other areas such as the legal profession. 

It's a sad thing but true, people don't work 
very hard very often in certain periods of the year. 


aware of that. 


But look, let me point out to you, Mr. Jacobson, 


that this case is, as I said many times, and as the Court 
of Appeals has said many times, so old that it's pitiful. 
Weccan't scem to get anywhere and then every time that 
something happens a new issue arises. One despirs of ceeing 
any resolution of this controversy because when it's put to 
rest in its original form, up coies another form. We are 


faced with this excessing issue which, in my opinion, is ©o”™& 
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of the most difficult issues which can be presented in the 
law at this time and in any forum. I appreciate the City's 
problems but I really think I agree with Mrs. Silver that 
the end of the year is long. 


I think six weeks, as she suggests, is eminently 


MR. JACOBSON: Your Honor, I am sure that the 
Board of Examiners could meet the six-week date for every 
other exam but the principal of day high school, which is a 
rather substantial undertaking. That is the reason why 
December 3] was requested. Th Board has been attempting 
and has no reason not to attempt these procedures. The 
first thing we tried to do is get the acting, on-the-job 
evaluation exams completed. Unfortunately, oF fortunately, 
depending on how you look at it, there happens to be another 
lawsuit in which a Judge of this Court is directing the Board , 
to complete other aspects of this. I am sure, as I say -- 

THE COURT: If I may say so, that is a poor 

excuse. This is a suit that deserves priority over that in 
terms of time. That was just filed a few months ago, as 
we all know. 1 am sorry; but I don't take that as much of 
an excuse, even if I have to interject myself with the Judge 
in the case. 


I don't see that is any excuse at all. Let's get 


~2 
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as 


this case over with first. ad 


“es 


MR. JACOBSON: I can assure you that is the 
interest of the Board of Examiners. If there is some pro- 
vision for this one exam we can be back here in six weeks | 
and say that all these other ones are finished. | 

THE COURT: Let me ask you this: Can you tell us 
whether or not there would be Littie or no impact insofar 
as the classes of perscens represented in our suit in this 


day principal exam? I don't think you can. 


MR. JACOBSON: Your Honor, as I understand, with 


respect to the day high school principal‘s position, there 
would be no impact of the excessing question until the next 


semester which would be February. As I mentioned before, 


AE OE 


I believe that the cnly one of the remaining 3B examinations 
that could possibly have -- | 
THE COURT: If that is what you are willing to | 
represent what I wil. jo is this: I will require that the | 
Board complete all exams other than the day principal exams | 
within four weeks of today, or most particularly no later 
than November ll, which is a Monday. Then I will go along 
with you as far as that particular class until the end of 
December on the representation that there will be no iil sill 
problem until the mid-semester time, namely, February of 1975. 


' 
But, believe me, if there comes a time when the 


————E— nna otekss Re Re Se a 
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Board claims that they are being whip-sawed between the two 
cases, I would suggest most strongly that you bring it to the 
attention of Judge Griese and myself. I don't believe that 
either he or I would disagree that we ought to get this case 
out of the way. Let's face it, it deserves it in terms of 


priority and in terms of common sense I think he would 
support that. My view of Judge Griese is that he is high 
on intellectual powers and common sense and I am sure I can 


work it out for your benefit. Please don't tell me you sie 
do something because of the other lawsuit. Tell me what the 
problem is and perhaps the other Judge and I can work it out. 
I mean that. We have to use common sense. This case is 
difficult enough with it and when we don't use common sense 


it’s very bad. 


The next issue -- 

MISS SILVER: Excuse me, your HOnor, apropos of 
what was just decided, I would like to just get one clarifi- 
cation. Could we have a report of the results on 
November 11? 

THE COURT: Yes. 


MISS SILVER: Is that implicit in what you said? 


THE COURT: That is a fair question, Miss Silver. 


We should have a report. I intended this and I assume 


Mr. Jacobson and Dr. Rockowitz assumed this. I assume on 
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November 11 we wan have a report on those people other than 
the day principals. 

MR. JACOBSON: We will have to do that, your 
Honor. 

THE COURT: Let's turn to the excessing issue. 
Let me say that I would like to put this question to you 
initially. As is typical in this case, nobody in his papers 
or his brief has agreed on anything. The Board is in disagre@~ 
ment with the plaintiffs and the Community Board and 
Mr. Greenwald's organization. Everybody is in flat disagree 
ment on everything known to man. 


What is this case called in the state courts? 


MR. REBELL: The state court excessing case: 
THE COURT: Yes, Sir. 

MR. REBELL: CSA versus Board of Ed. 

THE COURT: When is that going to be determined 


or heard or whatever? 


MR. REBELL: Later this month or some time in 


November. 


THE COURT: Do you really think so or is this 
the old game? What do you think? 
MR. REBELL: We had asked for a preference in 


that hearing to be determined over the summer and they denied 


the preference and said it would be on in October or November. 
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I have not pressed the calendar clerk up in Aibany pending 
the results here. If you like I could place a call there 

the first thing tomo~row morning. 

THE COURT: Here is what I think: I think the 
evidence in the record in this case is singularly inconclusiv 
for me to make a final determination on excessing problems. 

Furthermore, I believe that excessing is a many- 
faceted issue and a difficult one at best. But in part I 
believe -- and when I say the words “in part", I think in 


substantial part -- this is a state question. Therefore, I 


wonder why a federal court like this should be jumping into 


the fray now knowing full well that the high court of this 
State is about to hear and determine a matter at least from 
_the point of state law. I am wondering why I shouldn't 
continue to hold in force the present order prohibiting 
interdistrict excessing until we see what the high court of 
the state does in that case. Particularly since I feel in 
reading your briefs that we are as far apart as we can 
possibly be. Nobody agrees on anything. Not only that, I am 
sorry to say that I believe I can think of a few questions 
that none of you have thought about which I think may be 
highly relevant before any final order is entered ia. this 
case. 


Certainly I am not prepared to do the drastic 
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relief which the plaintiffs' lawyers would have me do. I 
think it would be most unfortunate even from their client's 
point of view if I did that. So I put it to you, if our 
state's high court is going to hear and determine this issue 
from state law, why wouldn't it be a prudent idea to.con~ 
tinue a stay against any interdistrict excessing until such 
time as the Court of Appeals passes on the state law -ssue 
or issues inherent in the excessing questions? 

In the meantime I think more information can be 
garnered than has already been garnered by counsel here so 
far as the effect on our class is concerned. 

What do you think of that, Miss Silver? 

CILVER: Your Honor, particularly in view 
of your suggestion that more information be garnered, I 
think it would be acceptable to us. We don't necessarily 
agree that the state court decision will dispose of all the 
issues -- 

THR COURT: m ne saving it will either. 
Acide from what I believe on sound notions of federalism, 

I helieve that the state court. reports some directions 
least for us and aor hink a federal district court 
should be junnina in willy-nilly, Put particularly when 
there is some real possibility that state law resolutions 


cast some liqht on the problen. 
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MISS SIIVEP: And make it somewhat less complex. 

THF COURT: I agree with you. I don't think a 
federal court should shirk its duty if it turns out that 
there are still some .esidual serious constitutional issues, 
I agree with that. 

All I am suggesting is that if we were to settle 
back, I think it would also be advantaqeous to the Board, 
the Central Board, and the Community Board, if this approach 
were taken. 

MISS SILVER: Meanwhile I assume the present 
injunction would be maintained in effect? 

THE COURT: That is part of what I am suggesting. 

What do you think about that, Mr. Bernikow? 

MR. BERNIKOW: Your Honor, we would not like 
that solution to be carried out. I have Mr. Arricale here 
and I would like him to talk to that issue to tell. you the 
burden that that solution would place hoth on the Central 


Board and on the local districts. 


If I may, I would like to have Mr. Arricale 


present this. 

THF COURT: We certainly would be glad to hear 
from him, but hig we do, let me hear from Mr. Greenwald 
and Mr. Rehell briefly. 


What would their reaction he to this? 


es en a teeth mete ana 
J 1734 
Transcript of Proccedings dated October 10, 1974 15 


MR. GREENWALD: Your Honor, I think the reaction 


is that the suggestion as thrown out by the Court is a 


reasonable approach and “* work no hardship on anyone, 


including any effective member of the class which CSA 
represents. We helieve that the Court of Appeals' decision, 
when rendered, and to mv knowledge it's the first Court of 
Appeals’ decision dealing with this issue of excessing, at 
least since decentralization, may well give you guidelines 
and direction. 

I think I can indicate on hehalf of CSA we would 
have no ohjection, as I understand it, to hasically a continu 
ation of the stav including the circular 30 prohibition, is 

correct, your Honor? 

THK COUPT: Mr. Rebeli? 

MP. REBELL: Your Honor, I would agree that on 
the basic point of awaiting further clarification from the 
state court it is a sound approach. However, two specific 
details of continuing the present injunction continue to 
disturh me and those details are, first, the auestion of 

to prohibit t yacancies. 
Realisticallv, to await the decision of the Court of Appeals, 
even if we have the argument mid-November, we are talking of 
three, four months. That means we are not going to be able 


to advertise each position. We won't he able to fill them 


om - < nnn et OS a A wth ee eden eta tl ll cael a nm em cee ees 


21 


J 174a 
Joa Transcript of Proceedings dated October 10, 19*4 16 
until the end of the vear. 

I strongly repeat the request that that aspect 
of the sa Seniekten be taken out. 

THE COURT: In other words, that the Poards 
he permitted to have a class in effect? 

MR. PDBFLL: To begin the process. The process 
takes a minimum of four months, I helieve. I would say 2 
would be reasonable to hola off their ability to make the 
actual appointments but let the process proceed. 

THE COURT: I am doing this simplistically but 
is it fair to sav to put out hoth notifications and process? 

MR. REBELL: Yes. 

THE CoURT: I think that is a serious and 
persuasive point. I am inclined to think that you may have 
something there. I don't know how Dr. Arricale, from the 
Central Board, will feel, put I would think from both the 
Community Board's point of view and the Central Board's 


point of view it might make a certain amount of sense. 


| 
| 
| 
| 
| 
| 


MR. RERELL: One more point needs to be mentioned 


and I assume Mr. Arricale will bring it up. That is the 

question of payment of those neople who are being held in a 
holding position while this injunction is in effect. It is 
my understanding that the central reserve fund that was pet 


into effect for this purpose ~—~ ane they are paying peepie 
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2 while it is unclear what would manent with them and whether 
they are transferred -- has heen picking up the tab to date. 
The auestions are going to arise again if we are talking 
About an extended period o” who is going to pay for this 


! and one way or another, I know it's going to be the taxpapers 
| 

| of the city. 
But I believe it's a complex auestion as to 


9 | whether it should he the Community Board or the Central 


10 Board and some more attention should be given to this. 

11 Offhand, I don‘t want to suggest an immediate solution until : 

12 I have heard from Mr. Arricale and checked with my clients. { 

13 But if there is a problem in that regard I would like to | 
i 

14 | reauest an opportunity to bring that to your attention some 

15 | time before the Court of Appeals' situation is resolved. 

16 THF COURT: _All right. 

17 | Mr. Bernikow, do vou want te have Mr. Arricale 

18 | take the stand as a witness? 

19 | MPR. BERNIKOW: If that is your Honor's pleasure, 

20 | we can do that. 

21 | Tin cover: What is your view first? 

22 | MR. BERNINOW: I actually have no preference. I | 

23 | had anticipated that he would talk as my associate tut if 


24 i] vou want him to take the stand, I have no objection. 


pr CoVet: FT ennsider him as hoth the fact and | 
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expert witness, don't vou? 

MR. BEPNIKOW: We will put him on the stand. 

4 couRT: I don't mean to he diminishing him 
by that, quite to the contrarv. 

MR. GREENWALN: May I voice at this point our 
objection to a discontinuance of the restrictions over 
circular 30? I would like to voice our objections-- 

TIF CouPT: I know you do. You pretty much made 
that clear in your papers. Before we are through you can 
repeat that. 


MR. GREFNWALD: Thank you, your Honor. 
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FRANK . ARRICALRE, called as a witness 
on behalf of the defendants, havina first been duly 
sworn by the Court, was examined and testified as 
follows: 
MR. BERNIKOW: Your Honor, I am going to let 
Mr. Arricaie talk without questions, if that is agreeable to 
you. 
Tun court: That is all right. Whatever you want | 
to co, you do it | 
TIE WITNESS: First to the continuance of the ; 
injunction, I think it wouldwork a severe hardship both | - 
financially and administratively. Administratively, even if 
one were to allow the a’vertisements to begin now, the 
auestion could arise that in some districts and perhaps i 


even in Certral, the procedures would go more ouickly than 


in others, so that it is possible after the 39 day adertise- 


ment. Some districts would he readv to bring people on s0 
that when Mr. Pebell says it would ta,e three to four months, 
that is not true universally. 


It woul?’ varv district to district. Some 


ee SS a 


dictricts have heen waiting to fill the positions so that | 
after the 30 dav period they would he ready to put people | 
' 

t 

riqht in. 

Seconilv, the fiscal situation us really 
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horrendous. This injunction has put me in conflict with my 
hoss. The PNeputy Chancellor has heen insisting that the 
districts remain in the black, that they do not go into the 
red hecause we had serious constitutional problems when that 
happened before. 

At the same time I have stopped any of the 
districts from letting superfluous supervisors go and they 
are bearing the burden of superfluous supervisors, at the 
same time that these supervisors could be utilized hecause 
there are vacancies for then. 

The so-called slush fund, or the so-called 
excessing fund, has already been severely strained because 
of the diminution in the number of attendance teachers in 
the city. Since decentralization in the districts have 
been climinating attendance teachers and supervisory 
positions in attendancc. 

We have heen maintaining these people as we have 
been trying to place cher throughout the 32 districts. The 
fund cannot bear the enormous cost that all the 32 districts’ 
excessees, as well as the Central SBoard's excessees, wovld 
have to he hearing. It is by no means certain that the cost 
wll not he horne hy tne in@ivicual districts up to now. 


This was a question that was supposed to be negotiated 


hetween the Central Board and the districts in regard to this 
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interim period and it has not been negotiatec. 
Up to now the districts are hearing the costs 
of the excess supervisors whom we have in effect frozen in 
their positions and have forced the districts to continue 


paying. 


MP. BERNTKOW: Subject te your approval I would 


like Mr. Arricale, at this time, to indicate the effect of 
the Board's excessing plans to further explain the summary 
that I submitted to vou a few weeks ago as well as his 
affidavits to the Court. 

THR COURT: All right. 

THE WITNESS: If I may, I see the differences, 
as your Honor pointed out very weil, realls s a continuur 
here. 

On the one hand would be those who'd say, 
“Dlimzaate completely all of the excessing rules and rights." 
I would find that totally destructive of the school system 
and I think your Honor has indicated that and it would cause 


enormous racial a! sth pz ms in the city that would 


not onlv a polyglot ethnic city, 
particularly since white etnies are asking ‘or positions 


similar to blacks and Pucrto Ricans uncer Title 7. 


The other position woulda be that all ecting 
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Jod 
supe: visors be given excessing rights so that whether or not 
a supervisor has actually been appointed hy a Community 


School Roard or whether or not he or she has taken or has 


received the resuJts of the on-the-job examination, that 


person who would have served a year and a day will have had 


excessing rights throughout the svstem, or if that person 
has served five months and a day, he would have excessing 
rights within a district. 

That was CSA's position. The Board of 
Education's position is really nid-way between the two. It 
would give excessing rights to all appointed supervisors and 
that group would he iarger than our columns would suggest if 
we made it automatic that upon licensing these actors would 
become appointed. In previous times a ‘irene would have to 
be licensed before ne or she was appointed. Today we are 
aquasi-appointing them via assignment and then people are 
assigned, We would like t« hring the two processes together 
and make appointment autem “ico vith licensure. That would 
extend ard of Faucation's *xcessing rights to a much 
larger qroup. It would still leave uncovered those who had 
not tatten the examination. The CSA plan would take care of 
that group. 

I would urge the Court very stronaly, because I 


now the problens of the districts in maintaining these 
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people, hecause also, vour tlonor, even our vacancies are not 
a clear nicture that we gave you in August. You must 
recoqnize that a supervisor does better resigning after 
September 5, so that the supervisor can he paid for the 
entire summer period. So that our figures that we gave you 
on vacancies really were figures that were in effect as of 
June 39% and there are much larger figures that come about 
after Septenber 5 so that these supvervisors would b 

for the summer. 

Also, you get a larger number of supervisors 
retiring or resigning in February hecause during this term 
they begir to put the house in order and -- particularly if 
they are assistant principals - they help the principal to 
prepare for their aning and als ~ and I don't want to be 
comical, but the weather is not as had up here until 
February when they woule retire to Florida for the cold 
season. So that in effect our figures that we gave you are 
rather deceptive in terms of actual vacancies. The 
vacancies are far mor than were reported in July and in 


Pebruary the to the annual 200 or up to 


THE COURT Are you saving that you would like 
see, for excessina. senioritv? You would, say, take the dé 


sak 


on which a supervising person was put in, a position and 
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2 licensed or is it simply -- | 

3 THE WITNESS: For excessing purposes, we would 

4 like the date of their assignment to be counted, when the 

5 school board actually put them into the job. 

6° TIF COURT: But you also said that vou would like 

7 to see -- you used the phrase appointment -- appointment 

8 to be automatic with licensure? 

9 THE WITNESS: Right. 

10 THE COURT: I am having a little trouble making 

11 sure. Are there any distinctions between the two? 

12 THRE WITNESS: 1:¢:s. Right now, as we understand, 

13 unless we have misinterpreted Judge Mansfield's original 

i4 order, there are three kinds of supervisors that can exist 

15 in our system, a licensed supervisor, this is a person who 

16° has passed the on-the-job examination or was on the aborted 

7 list that was allowed to be released and then the Community | 

18 School Board having received notice that these people have | 

19 been licensed, then by a specific act appointed them because | 

20 under the original diwattais order they were only assigned. | 

21 Or you could have an actina licensed supervisor. | 

22 This is a person who passed the on-the-job evaluation or was | 

23 on the aborted list but the Community School Board either 
. 2A has not yet made that specific act of appointing them or for 


25 sone reason, usually nolitical, nas decided not to appoint 
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them. Ouite often hecause they figure these were people 
who were assigned under a previously elected school hoard. 

Then, third, we have acting unlicensed super- 
visors. Unlicensed either hecause they have not yet heen 
tested because they didn‘t have the five months and day 
when we first started the on-the-job test or hecause they 
have failed the examination for the first time. 

What I would like is that this 
first class would he eliminated or, rather, the second class 
would be eliminated by having them included in the first. 
That as soon as vou are licensed you drop the acting and 
vou are a supervisor, period. What rights would that give 


a person? 


If the Board of Fducation's excessing rules were 


followed, that would automatically give them excessing 
rights. Secondly, tere is a psychological henefit. If 
the person were to leave that. job it woulea look Letter on the 
resume to say that he was principal of S. 19 rather than 
Acting Principal] 

We would 13) yy excessingd purposes the 
actual assianment rather than appointment to he utilizec, 


when they actually went on the job. 


(Continuece on page 26.) 
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DIRECT EXAMINATION (Continued) 
BY MR. BERNIKOW: 

.@) I want you to clarify what vou have said in your ) 
affidavits, that is the stentanbben: Geeuees excessing and 
termination. 

A Excessing is a means of relocation. Termination 
is a means of demotion. We want excessing to prevent 
terminations or demotions. It's ludicrous to be advertising 
20 assistant principal day elementary schools and at the 


¢ 


same time letting five experienced elementary day school 


prinipals go. The elimination of excessing would be 
precisely that. 

THE COUPT: Have you ever given thought to a 
scheme which would go somewhat as follows: First, we would 
suspend the present prehibition against interdistrict 
excessing, allow the Board to go along pretty much from the 
point you have expressed, except to set up a pool. This 
pool would consist of the people who were humped or dis laced 
bv ex .°3ina. They would be given a right to return to what 
we cal” t’ “ir home district or area if an opening in their 

| 


license group appeared within, let's say, the next year or so,} 


| 
whenever. | 
Then give them a right of first refusal in this i 


sort of vriority nool. You could do this in one of two wavs 
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and sav they get priority in their so-called preferred home 
district or any district if they wanted. 
TIE WITNFSS: In the meantime they would be 

in a kind of limbo. That would be wasteful, your Honor, 
hecause cither we would have to demote them to their 
teachirna license or they would simply he hangers-on. 
119 Livingston Street has already bern known as the Hilton. 
This woule only increase tht. The City Council and the 

| Mavor have keen verv, verv forceful with us that despite the 


fact that since decentralization we have increased our 


~—® «* 


| obligations, we have had to decrease the number or sta ~ at 
Central. There is a tremendous push to decrease that and to 
| climinate these past practices that really were abus.ve. | 
THE COURT: All right 
| De vou want to ask anything else, Mr. Bernikow? 
| MR. BERNIKOW: Yes. Again, this was covered in 
your affidavit but I want to oo over it again. ° 

What is your prognosis as to the numbers based 
on vour summary of people that will he excessedc and people 


' 
| that will be actually terminated? 


ET 


THIF WITVFSS: ‘Th: people who are re lv in 
Genter of being terminataod -- 
that means @Gemotions? 


terminated, 


| 

' 

A Yes, Gemote?, It would be people with either 
| 
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one of a kind title or titles that we know now are on their 
way out. One of a kind titles, Assistant Principal, Latin 
Assistant Principal, Greek, in effect Chairman of the Latin- 
Greek Department -- in the areas that would be dying out. 

We don't expect Latin or Ancient Greek -- Modern Greek, ves, 
hut not Ancient Greek, to be continued. A supervisor of 


early childhood possibly because superintendents would rather 


hire common branch people. Supervising attendants officers 


because some districts have a different philosophy of 
attendance services and they are eliminating attendance 


teachers and, therefore, would eliminate attendance super 


| 
visors. With the exception of those kinds of one of a kind | 
titles, the bulk of supervisory siednns Assistant Principals | 
and Principals, as you see, there is not any principal | 
really being excessed but Assistant Principals would not lose 
their Assistant Principalship under interdistrict excessing. 
Quite the opposite, they woulda be able to be placed. I am 


personally anxious to get interdistrict excessing hecause I 


an also an equal employment officer for the Board. The 


a 


Adstricts increasing are Staten Island, Riverdale, and I would 
like to see Assistant Principals from the South Bronx who | 
woulc be Puerto Rican an¢@ hlack who are heing forced to be 


excessed because of urhan renewal and model cities, to he ; 


y placed in Piverdale or to he placed in Staten Island. 
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2 So I think it has not only fiscal benefits, it 
5) also has social] benefits. 

THE COURT Let me follow up ar aspect of that. 

Supposing we were to do substantially what you 
said but with this one refinement: Supposing we were to 
say, "All right, we would allow interdistrict excessing 
except that it will have to he made clear that people in 
the preferred positions can be either temporarily, or if 


you and they wish to do it, permanently assigned to vacancies 


in their license anywhere in the city but they can't bump 


ewes 


anybody out.” 


Do you follow me? 


| 
4 || THE WITNESS: Just to fil) vacancies? | 
15 THE COURT: Pight. My theory being 12 it's as | 
16 |} you say -- even I understand when you say Principals, there 
7 is no problem. Let's tale Assistant Principals and others. 
18 | If you are right that there would really he, at least in a 
19 quantitative sense, vcry little risk of anybody being 
2n torminated, why not make absolutely certain and more 
a 


| palatable the people such as our plaintiffs' class and others 
! 
who are similarly situated and interested if we were to pro- 
| . 
; wide that, alli right, let's Jo ahea@ with interdistrict 
| 
24 | excessird, meaning hv that that people could be cither 
| 


> | temnoririly or permanently, if you prefer, appointed to 


16: 
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assigned vacancies in their respective shail all over the 
city so long as it is abundantly clear under ereeper oa let's 
say, of this Court that that means they don't bump anybody 
out. 

I am using words that you probably don't use. 
Forgive me, I am not an expert. Do you see what I mean? 

THE WITNESS: Yes. The only problem I would 
have with that, your Honor, would he with what I call the 
exotic titles. 

THF COURT: Meaning by that -- 

THE WITNESS: Chairman, Latin-Greek, Supervisor, 
and this is a classic major cali that Supervisor of 
Early Childhood and Supervising Attendance officers. Those 
would be the only ones that cause problems. 

THE COURT: That heing hecause -- 

THE WITNESS: Their services are actually being 
terminated, the function is dying out in the city. That 
would he the only problem.. The only way, your Honor, I 
would have a po to that, that they wouldn't hump but 
that these other people could he placed, who would be 
bumped, placed out of license so we utilize their services -- 

THE COUPT: In other words, sort of a proviso 


in there at the end that in this kind of an exotic position 


like that, as vou put it, where there is a kind of need for 
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- their varticular profession and expertise, that we will have 
3 | the right. 

4 Supposing we were to consider those on a case-by- 


9 1 case hasis? There can't he that manv, is there? 


6° | TNE WITNESS: No. In total right now, I don't 

7 think there are more than ten at the very most. I am being 

8 very generous. 

9 TIP COURT: Supposing we put up a ,}roviso in 

10 there that if any one of these things occurred, we would 

11 || consider on a case-by-case basis what would be done to be 
12 fair and still to be consistent with the final order and 
13 judgment of this case and ary cher corstitutional or what- 
4 ever problems. ~ 
15 | No you think that miaht possibly do it? | 

16 


THE WITNESS: Yes. 


— 
~ 


THF COURT: Anything else? 


os 
co 


MR. BERNIKOW: Nothing else. 


_ 
wo 


THE COURT: Any of you ladies or gentlemen huve 


to 
Oo 


any questions of Mr. Arricale? 


MICS SILVER: Yes, sir. 


4 
~ 


t 
t 


CROSS-FEXAMINATION 


$8 


BY MISS SILVEP- 


Sd 


QO I want to get a clarification of the concept of 


Ls) 
_ 
————— 
——————or —— ooo 


> 


termination. 
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2 A Demotion, really. 
3 Q Let me ask a question, if you don't mind. Under 
4 the Board's plan isn't it true that 13 unlicensed people 
5 would not have any excessing rights? 
6. A That is riqht. 
7 Q Isn't it true that you have said they would be 
8 terminated? 
9 A ' Y really meant demoted to the license they held 
10 before. 
il a) Is that how we should construe the affidavit and 
12 documentation that you suhmitted? 
13 A I hetter be careful. It could mean both, really. 
4 You are more correct. 
i 8] My cuestion was as to the 13 unlicensed people 


who your data furnished said woulda be termine*ed, what would 
be the significance of termination as to them? 

A My language is not as precise and you have caught 
it. With some if they did not '.old the license in the 


system, if they came from outside the system and became 


supervisors fror outside the system, it would mean termination 
But if they were originally teachers in the system or 


Assistant Principals or whatever, they would he demoted. 


0 They vould be demoted below the rank of super- 


visor, is that correct? 


eee et ae 
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2 A Below the rank of whatever the supervisory 
3 position they had, ves. If they were Principals, they would 
4 || be demoted to Assiste it Principals. If thev were Assistant 
5 Principals they woulda be demoted to teachers. 
6° .@) Most of the people who would be excessed are 


7 | not Principals, they are in the Assistant Principal category? 
| A Yes. 
0 lL. there a substantial salary difference between 


a teacher and an Assistant Principal? How much is it? 


li | A From the top of the grades, $4 or $5,999? 
12 | Q $4 or 5,990? 

‘ 
13 | A Yes. , . 
14 | Q These are licensed people, they would lose the 


15 opportunity to apply for on-the-job evaluations, is that not 
correct? 
| A That is right. 

| 


0 They couldn't be evaluated while they were 


19 | occupying positions as teachers? 


a | A That is right. 

2) Q Even assumina vour automatic appointment rule i 
' 

99 7 3 . ° . . ° 

< | were adopted, wouls everybody now serving in an acting 
| 

23 | position he automatically appointed? 

ie) 

24 | A No, as I <- 

25 


18) Upon receint of a license? 
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A The group that would not be covered would he the 
acting unlicensed supervisors. Those who had not taken the 
on-the-jobs, or who hrd failed the on-the-jobs. 

Q I think I said it, would everyhody be appointed 
automatically upon acquisition of a license under the interim 
plan or might there be some people whose appointments might 
not go through? 

A The only ones who would not go through are 
those who, at the time cf licensure, were not serving in a 
budgeted position, if their position had heen eliminated 
before they were licensed. 

Q That group would then «well the ranks of this 
13 who would stand to be terminated rather than inter- 
district excessed under , .u. plan? 

A From what I understand from our survey that we 
did up to July 39, it might hring it up to between 15 and 16. 
From 13 to 15 or 16. There were two or three people in that 
position. 

0 Haven't you some reason to helieve that some 
community school boards may challéenae the silence of people 
and trv to prevent them from being automatically appointed? 

A Let me tell vou, it's very interesting. Now, 
one er two would and the reason is hecause unfortunately 


some of us read the original orcer of Judge Mansfieid so 


SS 
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Joa 
carefully. The vast majority, if ery of the school 
boards, were under the impression that with ticensure would 
come automatic appoir*ment. Practically none, including our 
own Central Board, understood, until it was pointed out to 
them, that there was specific action needed on their part to 
change assignment tc appointment. Really what < am asking 
for by automatic appointment is to keep people hack to their 
original state of mind. 

@) The fact is that _— your plan a certain number 


of people would be demoted to lower wsitions paying less 


money and of significantly different «naracter? 


A Yes those not licensed. The CSA plan would 


cover this group. 

@) Is it clear that all those people would find 
positions as teachers? 

A Yes. We have 7,590 teechers each year leave cur 
system one way or another, either permanently o: temporarily. 
You must remember, Miss Silver, that we have a reaqulation 
that if by a certain date of August you don't report to us, 
you are not allowed to excess for the rest of the coming year. 
So that we would be able to place that gl3 or 16, whatever the 
case may be, of teachers if we came to that situation. We 
have 7,909 peonle leaving the teaching area each year and 


between 290 and 225 leaving the supervisory area each year. 


” 
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Q In previous statements the counsel for the CSA 


and, I believe, you yourself earlier in this whole dispute, 
indicated that for a very substantial number of years no one 
in the supervisory service had ever been demoted in the city 


system, is that true? This would be quite unprecedented? 


A That is how 110 got the reputation of being the 
Hilton. 

Q This woule be quite unprecedented? 

A That is right. 

Q At least 59 percent of the people affected would 


be members of the plaintiffs' class, is that correct? 

A Yes. 

Q I have one more question to ask about your 
comment of the Financial implications of the injunction that 
Judge Tyler suggested. ) 

As I understand it, if the injunction were 
continued just as it was issued before, there would be an 
injunction against uction to fill existing vacancies and 
there would be an injunction against any interdistrict 
excessing. 


A That is right. 


Q Woulén't the net effect of that injunction during 


its continuance as contrasted with immediate activatior of 


your plan he to keep 28 people on the rayvroll or perhaps, 


ee 
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from your plans, be demoted? 

A The reason is hecause something the CSA won in 
its negotiations with the Board and that is the payment of 
interim acting supervisors who have served five months and 
a day and to pay them retroactively. The interim acting 
are people who are not properly assigned. A principal 
suddesly becones ill or dies, and so on, unexpectedly, and 
you need someone immediately to fill that position. So you 
don't advertise for 30 days because there is an immediate 
need and you just place someone in that position. We call 
that person the interim acting supervisor as distinguished 
from the acting supervisor. 

Mr. Rebell pointed out very well that sometimes 


the circular 39 process can take a long time because a 


i 


community school board is an unpaid school board, it y s 
other problems at its meeting and the process can ofatinse 
sometimes three, four, five, six months or it Seay eae 
that you think that the supervisor is only going Ls be out 
termporarily and after four months you find out that the 
supervisor is qoind to he out permanently so the circular 29 
process doesn't heqin. 

So that . in effect, all those vacancies that we 


declare true vacancies hecause thev haver't been filled 


preperly in many cases, they are fillethv interim acting 
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supervisors who, if they stay there five months and a day, 
we are going to be forced to pay them retroactively super- 
visor’s salary even though they are not de jure supervisors. 

Q In effect, you are saying that the vacancies 
in the community districts are at least temporarily being 
filled by people selected -- 

A In civil service language they are being filled 
provisionally and if they are provisionally f lled five 
months and a day, we have to pay retroactively the super- 
visor's salary. So that we do lose the money. 

THF COURT. You both have succeeded in confusing 
me now. I would guess If would have to address this to you, 
Miss Silver. 

- Was the thrust of your auestion going to how 
much it would cost the City if we continued in effect the 
present injunction? 

MISS SILVER: That is right. 

ah THE COURT: I somehow rather feel that that got 
lost in all of this colloauy between you and Mr. Arricale. 

MISS SILVEP I felt the same thing and was about 
to quite while I was ahead. 

THI: WITNFSS: We arc not saving money hecause 


there are people who are serving in those positions on an 


interim hasis and if this injunction were to continue, we 


.97a 


Joa Transcript of Proceedings dated October 10, 1974 
would arrive at the five months and a day and we then would 
have to pay them retroactively to September. 

Qo At a hiqdher level than the level at which they 
are now being paid? 


A At the supervisor's pay. We are not saving 


I wontered if you would he losing money. 

A Yes, wo would. We would be paying the super~ 
visor who was not supervising, wane I have frozen ina 
position, and I would be paying an interim supervisor. 

THE COURT: Let me ask you this -- 

THE WITNESS: Was that clear, your Honor? 

THE court: I think it is, but let me attack it 
this way -- well, really, that is not a fair comment. 
ought to go on to another subject which vou also mentioned 
earlier. 

Take people who are now acting supervisors, is 
there any reason why if there is a person who doesn't have 
his license, doesn't have an appointment, couldn't he be 
imncdiately put in a vacancy where it occurs? Is there any 
legal reason or practical reason why that wouldn't happen? 


a 


T’'E WITNESS: Not really. The practical reascn, 


of course -- yes, your Honor. The great pro!lom Mr. Rebel] 


has in taltina interdistrict excessing, that vould be 


cane iA LETTE: ee — 
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niceties bv the fact that this person we arlicensed. 


The argument we use is that once a person is Licensed, he 
has been centrally stamped. The unlicensed person has not 
been so centrally stamped. He has only heen chosen by a 
particular community district. Once he gets centrally 
stamped he is really licensed for ive entire system and, 
therefore, interchangeable. | 

TUF COUPT: The next question: Assume as one 
of these persons is ,icensed there certainly is no reason 
why he couldn’ t fill a post? 


TIE WITNESS: Absolvesly. That is why we want 


them to be appointed automatic: lly. 


_ THE COURT: Tha’. is what you were really saying 


a moment ago, that upon license then you want them being 
appointed automatically ana that excessing seniority would 
begin as of then? 

THR WITNESS: Right. 


THE COURT: Anybody else? 


MR. REBELL: First. your Honor, I have a question 


of the Court. There were five different issues that have 
emerged from Mr. Arricale's testimony. 
THE COURT: I agree with vou. 


MR. REBFI.L: If we are going to pursue each of 


them, there are a number of questions I want to ask. If we 


ise] 
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are only concerned with the admini«trative difficulties of 


the continuing injunction, 


that. 


THE COURT: Let me put a question to you: 


Time is running on and I am in the midst of a protracted 


trial and 


morning and my mental processes are, for 


beginning to get a little fuday. 


surmise, 


too. 


what I posed to Mr. Arricale a moment 


proposed? 


I have been on the hench since very early this 


of 


that reason alone, 
The same is true, I 


the court reporter, who has been here all day 


Let me put it to you this way: Did vou hear 


ago, the scheme I 


MR. REBELL: The second one is the ore you are 


referring to? 


view? 


prohlem? 


moaning by 


see what the state's highest court woule do. 


in an interim solution unti} 


hat, everybody can cone hack here 


THF COURT: Yes, correct. 
What do you think of that from your client's 


MR. PEPELL: As a final solution fer the entire 


qin, cour’: No, because I weule still iike to 
But let's put 
the state's hich court cpeals, 


ind say, “Leok, 


I would limit my few questions to 
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Judge, we have to do something different." 

MR. RFBELL: I would really want to check back 
with my clients, but offhand my immediate reaction is that 
it solves a part of the problem but leaves a very significant 
part of the problem remaining. 

THE COURT: What is that? 

MP. REBELL: Our major concern is that by 
forcing unwanted people from another district into an 
existing vacancy you have interfered with the rights of the 
person being forced to take that and with the local 
community that is being forced to take him. From both 
vantage points it's inconsistent with the performing 
iicensing scheme. 

In other words, the person in District A has 
gotten, say, an acting appointment or licensing because he 
has related to the needs and the criteria and the priorities 
of that area. Now he is being forced to another area where 
his career is going to depend upon the decisions of people 
who may have different criteria and need and may not want 


to choose him. 


THE COURT: It comes down to this: something 


has got to give somewhere. You can't give everybody a 
choice. 


MR. RERELL: If we are going to argue the 


cee eT A A SEE 
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solutions I would like to argue the proposal I put in my 
letter which with some clarifications makes a lot more 
equitable distributic.1 of the situation for everyone. 

™IR WITNESS: Can I just respond to that, your 
Honor? 

THE COURT: I don't seem to have that. That*is 
your letter of September 30? 


MR. PEBFLL: Yes, sir. I think this is somewhat 


along the lines of the proposal you were first mentioning 


to Mr. Arricale. Basically what I was suqgesting was that 
all people who are excessed from a district he placed in 
this pool of availahle personnel. The key fact upon which 
this is hased is, as Mr. Arricale has just repeated not 30 
minutes ago, numerous additions are opening up all the time 
during the year. In fact, this was our experience in 1972 
when we got an injunction, a year-long injunction, in the 
state law case that by the end of the year when the 
utuaeton expired everyhody had been placed, a good numbet 
of them back in their own districts. 

We are surmising here in their own districts 
there are qoina to he vacancies opening up during the year. 
In the meantime if vou have to put them in positions and 
save the monev to the city, which I agree is a consideration, 


put them in on the interim acting hasis. Let them do the 


17 


18 
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work and get the salary but their status and career direction 
is with their home district and they are not interfering with | 
the rights of the dis -rict that has been forced ne take them. 
I think this is a much sounder basis for a compromise, and 
it is a compromise from our point of view. | 
My clients initially don't want to have these | 
people from other areas comina in even for an interim nasis. 
THE COURT: I get your point. ‘r. Arricale is 
going to hurst a gut if he doesn't respond. 


THE WITNESS: First of all, there is the 


supposition that there will be openings in the home districts. 
That was before the second Pred Scott decision. The birth- 
rates have been faliing in many of the districts, for 
example, take District 7 in the South Bronx. Because of 
urban renewal and the model cities program, and new housing, 


they will never have the positions they .had because they are 


——— 


never going to get the numher of children hack again. 

Second, what you would be doing here is creating 
more dislocation, that is, you woulda want these people to be 
serving as interin actings and then he bouncing back whenever | 
the final person was chosen. 


Third, you would be asking in the Central Board 


to have all the oblications for district excessees and none | 


of the rights over these people. 
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Fourth, you are neglecting the fact that licensur 
is not being Gone district by district. Each district does 
not license. Licensure is a centrally operated machinery 
and that licensure gives you, if it means anything at all, 
it means that vou have the license to teach in the New York 
City school svstem and as the Commissioner of Education 
pointed out, the Central School Board is the ultimate 
emplover of all people in the system. 


So that Mr. Rebell's point is to give the 


Secondly, it would cause constant dislocaticn, 
people bouncing hac}: and forth and then in the interim, to 
be paid for doing nothing. Whereas what we are asking for 
is to have the person put in a vacancv. 

MISS SILVFR- May I he heard briefly? 

THE COURT: Before vou are, Miss Si'‘ver, is 
there anyhody else who wants to asl any questions cf 
Mr. Arricale? 

MR. GREFNWALD: I wanted to ask some pilin 
of Mr. Arricale }ut if I mav hurden the Court for a moment, 
Mr. Rehell has really <- 


& 


THE COURT: Let's not, Mr. Greenwald. I asked 


Central Roard all the obligations and none of the richts. 


vou please. I want te get Mr. Arricale finished hecause time: 


is going on and I am really getting at the end of my rope 


, 


nas —— 


17 


18 


es 8 8 
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here. Really all we have done this afternoon is going right 


back to the hardened positions and then nobody agrees on | 
anything which, I am sad to say, ané@ I don't blame any of | 
you, of course, for this, but it's inevitable and we get 
nowhere. ! 


MR. GPFENWALD: I was about * suagest to the 


Court that your suggestion with the pool might he acceptable. 
THF COURT: I will hear you on that. I want to 


finish with Mr. Arricalec. 


CROSS-FY AMINATION 


BY MR. Gi EENWALD: 

Q Mr. Arricale, are you saying when you talked 
about the cost of maintaining a supervisor in one district 
with a resulting vacancy in another district, that those 
are costs that will ultimately reflect in a deficit or a 
credit to any particula- district? 

What I am saying, isn't it a fact that you have 
to take into account accruals before you know whether a 
supervisor kept in a district where there is no vacancy will 
really result in a cost to that district? 


A Not really, because the way we are forcing 


districts to stay in the black, it hecomes a aquestion that 


you have eliminated the Assistant Principal hecause you | 


think that that Assistant Principalship is less important 
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than two teachers, let's say two bilingual teachers that 
you now need. 

0 Rut you rresently are meeting with school boards 
to wort out a formula to determine where the cost, if any, 
shall be borne, isn't that correct? 

A No. Fach community school hoard mokes its own 
deterninations according to its own priorities on how the 
educational moneys shall he spent, whether there shall be 
five bilinqual teachers and one Assistant Principal or seven 
bilinguals and no assistant. 


Q I understand that. As far as the present stay 


is concerned prohibiting inter-district transfer, you are 


meeting with school hoards to determine what part, if any, 
of the financial costs - 

A No. We have just put a hard and fast ban and 
that is why I explained to the Judge hefore, it's reallva 
contradiction because Dr. Gifford, the Deputy Chancellor, 
is telling them to stav within their budget and I am telling 
then that thev can't take a step that would help them to 
stay within the budget. 

9) Uneer the CSA plan the 13 unlicensed supervisors 
would he covered and would he given excessinag? 

A That 


the CSA will cover anv supervisor who served 


eae RL) Til nc il lll na aT Ty re cane nde hi neni a hte traces hi at aM tne al. 
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five months over licensed, licensed appointed, or licensed 


appointed and tenure? 


A That is right. 


9 The only class not covered by the CSA Plan would 


isor? 


be the interim acting superv 


7 A Right. He is not really a supervisor. 


MP. GREENWALN: No further que. ons. 


THF COURT: Noes anybociv else want to auestion 


10 lr. Arricale? 


TT). reiterate, if I can understand 


ll MR. REBELL: 

; 12 what the Court is going to do on the basis of Mr. Arricale, | 

{ 
13 I can state that there are no auestions or I might ask some | 
14 questions. 
15 THr COURT: I haven't made up my mind to do any- | 
16 thing. I don't know how to answer you. I really don't. 
17 If you want to ask him anv questions, I suggest 
18 you do. 
19 || CROSS-EXANINATION z" 
; 2 || BY MR. PEPRLL: 


21 fa) Mr. Arricale, you mentioned at the beginning of 


your comments earlier that the excessing fund as it now 


exists is substantially strained. But do you have any more 


exact knowledge of exactly how much monev is left in that 


fund and how much has heen exnenced for excess supervisors 


—————— = 


acne : . P? 
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2 as against teachers to date? 


A I don't have the exact fiqures but I do know 


4 hecause of the attentance teachers situation that "r. Gifford, 
5 | our Neputy Chancellor in charge of management and finance, | 

| | 
ye did tell us that it's heen strained as it's never heen | 
7 || strained before and this was not this, but in the context | 
8 | of something else. It wasn't really directed to this prohlen, 
9 but I know we are coming to the hare bones there and you | 

| | 
10 || also know that the Citv Council has severely slashed Central | 

Boari's hudget more severely than in past years. 
4 12 9) Go ahead. 


13 A The other reason that this central fund has been 


strained has heen two decisions, the Reilly Peid decision, 


15 th state decision that reauired the Central Board -- special 
education is under the control of the Central Boare and 


emotionally and physically handicapped were recuired now to 


he taken in hv the Board of Fducation an@ so we had to find 


19 funds to take care of t>1*s 1ew group of people and the 


Aspira consent decree has also demanded that we now have 


bilinaual education and the correlary of that is not just 


bilinqual in Spanish as the Aspira case demanded, but also 


in French, Italian, Greek, t‘andarin, and Cantonese. } 


0 ™he skort answer I tas loozxina for was whether 


you had exact fiaures or net. Apnarenttyv vou con't. 


| J 2088 } | 
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2 THE COUPT: Mr. Rebell, may I make a suggestion | 
3 which might shorten thinas ere? I don't really wish to 
4 cut vou off at all, hut I think you can ask Mr. Arricale 5 
5 these things on your own time. From what I hear I think I J 
6 am aoing to tate a rather desperate measure. Nohody really 


7 is willing to do anvthing except come hack to where we all 
were in the papers. Except vou we ‘e ali in agreement with 
oneeexception, namely, the Central Roard at my suggestion 
10 that eee we contirue the present order until the Court of 


il this state passes on the state court aspects of this 


13 _ I think from what has heen heard here and 

14 certain work that my law clerk, Mr. Patterson, and I have 

15 heen scratching out, and will scratch on, we might come up 
16 to a proposal that will fit all your interests which are 
really serious and not frivolous. I propose that we adjourn 
this hearing for a wee! and in the meantire I will try to 


set to vou a draft proposal so vou can reflect on it a bit. 


os —_ 
© oo 
eS 


| 
| 
12 excessing issue. | 
| 
| 
| 
| 
| 
| 


20 It's one of these situations, and helieve me, I am not 
21 blaming you in@ividuallv in any sense at all. This is, in 
ee my opinion, one of the worst most troublesome issues in | { 
23 modern times, this excessing problen, Title 7 cases, cases 


like this one, so on and so on and so on. I am afraid the 


25 


| 
| 
ONE ee ee ee 


leaa) prefession bas handsomely painted itself over 2 corner 


J 20928 


JOd Transcript of Proceedings dated October 10, 1974 
here but I hope not. Believe me, I am not trying to be 
frivolous or to condemn any of you. 

I am troubled by this and 1 think it would he 
worth it. Therefore, knowing that, would you just as soon 
desist until I can come up with a proposal for all of you 
to look at? 

MR, REBELL: Ws sir, I think that makes 
eminent sense. 

MR. REPHIKOW: . » I ask Mr. Arricale to comment 
ahout his position on vour second proposal that Mr. Rehell-- 

THE COUPT: He told me what he thought of it. 

MR. RERNIKOW: I want to be sure you got that. 

THF WITNESS: I thought it was very good. 

THE COUPT: I am not sure others do, right, 

Mr. G 2enwald? 

CSA wouldn't thin': much of my idea, would they? 

MR. GPEINWALN: A pool with no bumping, vour 
Honor? 

Tyr couPT: The second idea, in other words, that 
we go ahead, lift the injunction and we will allow inter- 
district excessins so long as nobody is humped with a special 
proviso to tale care of the prohlem that Mr. Arricale 
adverted to, namelv these snecialties where there is a 


declining market for their professional skills just because 


| 
| 
| 
| 
| 
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of the way education is going and that we would probably 
have to put a safety valve in any order to allow evaluation 
of those cases on a. ase-by-case hasis, assuming that 
Mr. Arricale is correct when the most that would ever come 
up would be ten in number. 

MR. GREENNALM: I believe CSA would be quite 


amenable to a procedure like that. As long as we understand 


that we are ta]*ina aho all supervisors, licensed, 


unappointe’, licensed and apnointed. We are looking to 
protect every supervisor whether he has gone through the 


rig-a-majig of appointment or not. Fut something like that 


woulc he down our alley. 


THE COUPT: Let's say no more. Let's get some- 
thing in draft. It isn't that long in outline. We won't 
male it as fancy as you could. 

MR. GPEENWALD: And a case-by-case solution of 
the exotic tases is needed, because there can he swaps, 
changes and interplav. 

MR. REP! : Your fonor, 39 more seconds. I 
want to clarify that this issue of automatic appointments 
that the defendarts ‘ave mertioned one way or another is a 
serious issue and I thin): that is one we would lire an 


opportunity to argue hefore you. 


Ter cover. FT don't denv that. I merely said 


on pees 
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Rememher I said something earlier. I think it 
waS in response to your question or somechodyv sensibly asked, 
when I was putting ferth proposals here, was I thinking in 
terms of a proposal which would ke an order forever and 
fcover. The answer to that is no, particularly hecause of 
my concern and my anxiety to see or hear what the highest 
court of our state would do with this issue from the state 
law viewpoint. 

Second, I an going to put a proposal before you, 
in any event, in draft, so this, among other things, would 
certainly be on vour mind, I assume, when vou have scrutinize 
our pronosal. 

MR. REBELL: Fine. 

THE COURT: Is that all riqht with you, 

Miss Silver? 

MISS SILVE®: It substantially is, your Ponor. 

I would like to say I think the plaintiffs have always been 
amenable to the idea of a cempromise. It's just that none 
has been offered ky anyhocv. 

Tir. CoCr: 3 All right. 

MISS SIYVER: Mav I make one comment that I hope 
will have some relevance to your deliberations. It has come 
to mv attertion since I submitted the last memorandum that 


we sukmitted with mv sueqestions for compromises in a foot- 


| 
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note that strict seniority has not alwavs heen followed in 
the city system and the specific plan that was followed that 
was called to my attcation seems to me extremely pertinent 
for your deliberations and if I may just explain it briefly. 

As I understand this, the purpose of this plan 
I am going to explain was to keen some kind of balance of 
tenure in the staff. So there was a proviso that people 
with seniority above 25 ycars coule not be excessed at all 
and as to other tenured people they were ranked in order of 
seniority and then the entire ranked list was divided in 
half and selections were made alternately from the two lists. ‘ 
And you understand that this plan prevailed at least as 
late as 1960. I chected Section 2585 of the state law to 
see if I was mistaien in thinking that strict seniority was 
reauirea hy law for anv class and I think that it is 
apparent that in cities over 1,990,0N0 the superintendent has 
had discretion to do that kind of adjustment in seniority 
and I cite this because I hope vour Honor, in preparing 
drafts will consicer the possibility that whatever rule is 
followed will not fall entirely upon the people appointed 
pursuant to this Court's Ccecrees. 

THR CoupT: ‘ir. Arricale seems to be nodding his 
head. 


MP, APPICALE: I know of no such practice. I 
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am not saying there isn't. 

MP. SILVER: Po vou have reason to believe it 
did not exist? 

MR. APPICALR: Whether or not it did, the fact 
of the matter is that we have contractual agreements since 
that time that would preclude that kind of situation. 


THF COURT: Let me suggest t! again, Miss 


Silver, don't worry about that. If you want to press that, 


that is fine with me. . Why don't we wait and look at this 
proposal and I think we can get up at least a sufficient 
outline for vou to see its significance or lack thereof, 
whichever vou choose. I am going to postpone this hearing 
until a week from today at 4:09 o'clock in this room. I 
am hopeful mavhe we can mail to you a draft in the next 
several days, meaning hv that almost certainly early next 
week. 

MISS SILVER: I had certain housekeeping matters 
which I was going to raise hut I can defer them until next 
Thursday, if that would be more convenient to you. 

or covpT: I would prefer unless they are of 
JELOLLEY <= 

MISS SILVER: Other than to say we are s 
mightilv to reach an aareenent on the appointment issue and 


will not foreclose Mr. Rebell from commenting on our plans, 
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the other housekeeping matters which have to do with the 
interim licensing plan can probably wait one week. 

THF COURT: Okay. 

MR. GRELDIWALY May I impose on the Court by 
asking an extension to 4:39? I have an Appellate Pivision 
hearing in the afternoon and I don't want to he late. I 
would rather get a little more time. 

THE CoUPT: This puts a tremendous burden on 
court reporters who are with me hecause we are really in 
marathon session. We are havirg a highly unusual trial, 
helieve me. I don't even want to tell. you what is going 
except to say that in all my years on the bench I never 
imagined I would ever sce anvthing lite this and I hope I 
never see anvthing like that again. It's hare for them and 
it's a pounding for me, because by the end of a iong day it 
just gets very hard. 

Whv don't vou do vour hest and if you are a 
little late we will wait for you. "on't worry ahout that. 


MR. GPRENWALP: Thank you, your Honor. 


=e 6.8 
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UNITED STATES DISTRICT COURT 
SCUTHERN DIGTRICT OF NEW YORK 


CHAMBERS OF 
HAROLD R. TYLER, Jr. 
JUDGE 


U. 5S. COURTHOUSE 
NEW YORK. N. Y. 10007 


October 15, 1974 


MEMORANDUM_ 


COUNSEL 


Boston M, Chance et al. v. The 
Board of Examiners etc.; 70 Civ. 


In accordance with the suggestion of the undersigned at the 
last hearing on October 10, 1974, there is submitted a proposed 
draft of an order to resolve the excessing issue in this case. 


Harold R. Tyler, Jr. 
Ba Cha dte dic 
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,sed Draft of an Order 


DRAFT 
10/15/74 


The order of July 30, 1974, is rescinded and a new, ''final' 


order containing the following provisions is to be entered. 


I. If a supervisory position is terminated by an appointing authority, 


the person holding that position will be placed ina preferred pool. 


A. Supervisors whose positions have been terminated will be 


separated into two groups, A and B, Group A will camsist of 


supervisors who obtained their positions under procedures 


which implemented court orders in this case. Group B witil 


consist of supervisors who obtained their positions under 


procedures in effect before the court orders in this case. 


B. Both groups will be classified by supervisory license categories. 


C. A supervisor otherwise qualifying to be in preferred Group A 


will be excluded if: 
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l, he failed to take the licensing test for his position 


after adequate notice and during a period when he had 


the opportunity to take the examination (including on-the- 


job evaluation), 


2. he has acted in the position for less than five months 


s of the time his position is terininated or as of the time 


he is to be ''bumped", or 


3. he has taken and failed the licensing test for his position; 


unless he has passed the appropriate licensing examination or 


re-examination before his position is terminated or before he 


is to be ''bumped''; or unless he has completed all steps of the 


appropriate examination or re-examination which are within 


his control but the results have not been evaluated as of ths date 


his position is terminated or he is to be "bumped", in which case 
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his status will be determined after completion of the examination 


or re-examination and evaluation and will relate back to the date 


determined in accordance with subparagraph IV.B. herein. 


A. No person holding a supervisory license may "bump" another 


supervisor, whether acting or permanently appointed, if that 


supervisor is in either Group A or B. 


B. A supervisor in neither Group A nor Group B r:ay be ''brmped" 


as specified in Article VU, § L of the 1972-75 contract between 


the C.S.A. and N. ¥.C. Board of Education. 


C. Vacancies in supervisory positions throughout the city shall 


be filled to the extent possible by supervisors in Groups A and B 


who hold appropriate licenses. 


D. Supervisors to fill vacancies on an ''acting'' basis shall be 


selected alternately from Group A and from Group B without 


regard to license category. Where necessary to resolve conflicts, 


Proposed Draft of an Order 
relative seniority as specified in paragraphIV h ‘in shall govern. 
E. A supervisor in Groups A and B will have the right of first 
refusal on any vacancy in his home district for which he is licensed 
and which occurs before June 30, 1976. He will have the right 
to be appointed to the position on the same terms as other super- 
visors in the sarne, or most analogous, license category are 
appointed in that district. 
F. Supervisors in Groups A and B who are not re-positioned in 
their home districts will be assigned, on an "'acting'’ basis, to 
vacancies in the central district, to the extent possible, and, 
when not possible, to community districts. Such "acting" 
assignments will be temporary unless an agreement for appointment 
is reached between the assigned supervisor and the appointing 
authority. 


G. If an"'acting'’ supervisor in Group A or B is displaced by 


a permanent appointee pursuant to paragraph III herein, he will 


Ill. 


IV. 
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be returned to preferred Group A or B for reassignment. 

A. Advertising to fill vacancies in supervisory licenses heid 

by any supervisor in Group A or B is enjoined except that the 
equivalent of Circular 30 advertising is mandatec to all appropriately 
licensed supervisors in Groups A and B. 

B. The appointing authorities will screen applicants for permanent 
positions from Groups A and B first. If no supervisor meeting 

the appointing authority's requirements is found among Groups A 
and B, advertising to fill the vacancy will proceed as  snaeane 

in subparagraph III.C. infra. 

C. Circular 30 advertising is mandated for all vacancies for 
which no supervisor in Group A or B holds the appropriate license 
and for all other vacancies once the appointing authority has 


complied with subpara jraphs Il, A. and B., supra. 


A. Relative seniority of supervisors in Group B shall be determined 


in accordance with contract provisions. 
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B. Relative seniority of supervisors in Group A shall be determined 
under the same rules applicable to Group B. For purposes of 

this determination, the date of appointment will be deterrnined 
after the supervisor has passed the appropriate exam:nation or 
re-examination and shall relate back to the date on which the 
supervisor completed all aspects ©. -..e examination or re- 
«amination which were within his power to complete. 

C. For all purposes of this order, a supervisor in Group A 

shall be deemed to have been appointed to the position in which 

he is acting as of the date specified in subparagraph IV.B. herein. 


A. This orde> shall not apply to vacancies in positions requiring 


the uncommon, spccialty licenses listed below. 
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B. Any employment dislocations arising from the discontinuance 


of positions requiring these licenses shall be referred to this 


court for individual disposition. 


VI. This order shall remain in effect 


A. until all supervisors in Groups A and B have once been 


perman atly appointed or have voluntarily and in writing 


withdrawn from the preferred pool, or 


B. until) three years from the date of this order has elapsed, 


whichever first occurs. 
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Letter dated Uctober 17, 1974, from Leonard Greenwald 
LAW OFFICES to Tyler, J. 


FRANKLE & GREENWALD 


8O EIGHTH AVENUE, NEW YORK, N.Y. 10011 


MAX H FRANKLE 


EF ONARD SREENWALO 212) “ee o200 
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October 17, 1974 


Hon. Harold B. Tyler, Jr. 

Judge, United States Mistrict Court 
Southern District of New York 

Foley Square 

New York, New York 10007 


Re: Chance v. Board of Examiners 
Index Wo. 70 Civ. 4&1 


Dear Judge Tyler: 


The CSA has reviewed the proposed draft of an order submitted to counsel 


for all parties by the Court on October 15, 1974. 
Using that proposed draft as a base, the CSA has prepared an alternate 
plan and orovisions, copy of which Is respectfully atteched hereto. 
As will be evident, he CSA proposal contains provisions not contained 
in the proposed draft. Among these provisions ere the following: 
a) The Executive Director for Personne! Is given the primery respon- 
sibility for effectuating the Court order. 
b) ‘The proposed order requires the community boards and the centre! 
board to supply certain Information to the Executive Director for Per- 


sonnel. Such Information Is necessary in order to determine whether In 
fact the order is being appropriately appiled. 


c) Under the CSA draft, supervisors In preferred Group A, though 
assigned to other appointing authorities, retain the right during the 
life of the order to return to their original appointing authority at any 
time a vacancy occurs. 


We respectfully suggest that the CSA's order will prevent further unwar- 
ranted traumatic Incursions upon the city school system. 


Respectfully yours, 


(/ 
LG: bsw LEONARD GREEWWALD 
ce: Saul Z. Cohen, Esq. 
Jeanne R. Silver, Esq. . 
Michael Rebell, Esq. 
Leonard Bernikow, Esq. 
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Draft Proposal of Council of Supervisors and 
Administrators Pertaining to Citywide Excesstng 


Plan 


DRAFT PROPOSAL OF COUNCIL OF SUPERVISORS AND 
ADMINISTRATORS ("CSA") PERTAINING TO CITYWIDE 

EXCESSING PLAN. 

The order of July 30, 1974 shall be rescinded and a new 


final order containing the following modifications and provisions 


will be duly entered. 


! 
Within ten working days after entry of the order all 


Community School Boards and the Central Board of Education shall 


forward in writing to the Executive Director for Personnel the fol low- 


Ing information: Z 

(a) A list of the supervisory positions to be excessed. 
Each excessed position shall be described as follows: by license, 
by location, i.e., school, Community Board or Headquarters, source 
of funding, or any other information 
deemed relevant. Failure to supply this information or any other 
information deemed necessary to the effectuation of the order shall 
be deemed to be violative of the order. 

(b) Concurrent with the aforementioned list of excessed 
positions, the Community Board or the Central Board (appointing 
authorities) shali furnish the Executive Director for Personnel with 
a complete list containing the names and licenses of all supervisors 
as defined hereinafter who are currently serving In a supervisory 
position or by virtue of a supervisory license. This list shall 
contain such information as the supervisor's license and/or licenses, 


date of appointment and/or assignment, and such other relevant 
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data as the Executive Director may require. 
Within ten business days after the receipt of such in- 
formation, the Executive Director shal! advise ihe appointing 


authority of the name and licenses of the individual to be excessed. 


For purposes of excessing within the appropriate district, 
bureau or other organizational unit, the supervisor with the latest 
date of appointment or assignment as defined herein shall be the 
first to be excessed. P 

Supervisors whose positions have been excessed will be 
for the purposes of this order categorized as Group A and Group B. 

Group A will consist of supervisors who have been licensed and ap- 

oointed or licensed under court-imposed procedures relative to 

this case. Group B will consist of supervisors who were licensed, licensed 
and appointed or licensed, appointed and tenured under procedures 

in effect before the court orders in this case. 

Supervisors in both categories will be classified by 
appropriate license or licenses as well as by last assignment area, 
i.e., district, headquarters, bureau, etc. 

A supervisor otherwise qualified to be in Group A will 
be excluded from such category as well as the other operative provisions 
if:(1) the supervisor has failed to take the appropriate licensing 
examination after adequate notice and during a period when he had 


the opportunity to take the examination (including on the job evalua- 


i a 
Ep 


~ , 
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tion); (2) the supervisor has been assigned in an appropriate super- 
visory position for less than five months duration, the five months 

to be calculated as of the date his position has been excessed and 

as of the date he is subject to the bumping procedures described 
hereinafter; and (3) the supervisor has taken and failed the licensing 
examination for the position he Currently serves, in unless the super- 
visor has passed the appropriate licensing examination or re-examination 
before his position is excessed, or he was subject tc bumping, or unless 
the supervisor completed all the appropriate steps of the examination 


or re-examination but the results have not been evaluated as of the 


date his position was terminated or he was subject to the bumping pro- 


cedures, In which case his status shall be determined after completion 


of the exenination or re-examination and valuation, and his rights 
under this order shall thereupon relate back to the date which shall 
be determined in accordance with other provisions of this order. 
The procedures as specified in Article VII, Section L 
of the collective bargaining agreement between the CSA and the New 
York City Board of Education shal! not apply to a supervisor in 


Group A or B. 


i 
As indicated herein, upon receipt of the information 


concerning the type of supervisory vacancy, location, etc., the Execu- 
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tive Director for Personne! shall immediately assign supervisors in 
Group A and Group B to vacancies which correspond to their respective 
license area. Assignment to supervisory vacancies shall be made on 
the basis that the supervisor with the earliest date of appointment 

or assignment within license will be the first to be assigned to an 
appropriate vacancy, provided, however, a supervisor with an appropri- 
ate license in Group A will be the first assigned to an appropriate 
license vacancy within the school, district, bure or other organiza- 
tional unit in which he had previously served prior to excess. in 

the case of a tie among supervisors in Group A, the supervisor with 
the carliest date of assignment or appointment shall “ave priority, 
provided further that a supervisor in Group A who has been excessed 
from a school or unit in a district to another school or unit in another 
district may, should an appropriate vacancy occur during the operative 


period of this order, request an opportunity to return to the schocl, 


district or unit from which he has been excessed if a vacancy should 


occur in his license. Such a request shall have priority over any 


other transfer, assignment or appointment to that vacrncy. 


The Executive Director for Personnel is ordered to fill 
every vacancy as expeditiously as possible, utilizing those excess 
supervisors available in Group A and Group B. Selection by the 


Executive Director of Personnel of a supervisor 


to fill an appropriate vacancy shall be deemed by operation of this 
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order to be an appointment to that vacancy where such appointment 
is relevant. 


Supervisors who are excessed pursuant to this order and 


its operation shall be paid at their appropriate license from the date 


of excessing. 


Supervisors assigned by operation of this order shall 
suffer no diminution of right, status or .icense by virtue of such 
assignment. 

Supervisors who are not assigned to vacancies will be 
assigned to vacancies wherever those vacancies exist with the under- 
standing that school licensed supervisors will wherever possible be 
assigned to appropriate school categories and supervisors with other 
licenses to similarly appropriate positions. Such assignments 
shall be considered as temporary assignments unless and until an appropri- 


ate appointment is made of the assigned supervisor. > 


itl 
During the term of this order the appointing authority 
shall be prohibited from assigning or appointing individuals not 
currently serving in supervisory positions to vacancies in licenses 


while there are supervisors in Groups A or B with similar licenses 
¥ 
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yet unassigned. The appointing authority shall be permitted where 
appropriate to begin and complete Circular 30 procedures in license 


areas not held by Class A or B supervisors. Copies of all Circular 


30 procedures undertaken by the appointing authority in this in- 


stance shall be made available to the Executive Director for Per- 


sonnel and the CSA, 


IV 
This order shall not apply to excessed positions in 
the following license areas: 


1. All subject area supervisors. 


Licenses applicable only to individual supervisors. 


h, 

Any excessing arising in these license areas shal! be 
referred to the court for individual disposition. 

Any disagreement or dispute concerning the meaning, 
interpretation or application of this order shall be disposed of 
in the following manner: 

(a) The parties concerned shail meet with the Executive 


Director for Personnel and present their positions. : 
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(b) The Executive Director for Personnel, after re- 
/ viewing the facts, shall arrive at a decision. 
(c) The decision may be appealed to this Court for 


disposition. 


This order shall remain in full force and effect until 


(a) supervisors have been appropriately appointed from the pool 


or until such time.as any individual supervisor has voluntarily and 
in writing withdrawn from the pool, or (b) until two years from 


the date of this order have elapsed, whichever occurs first. 
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JEANNE R. £ 'LVER 
Attorney at Law 
20 WEST 40TH STREET 


NEW YORK, N. Y. 10018 


(212) 354-6100 


October 22, i974 


Hon. Harold R. Tyler, Jr. 
United States District Judge 
United States District Court 
Southern District of New York 
Foley Square 

Jew York, New York 10007 


Re: Chance v. Board of Examiners 
70 Civ. 4141 


Dear Judge Tyler: 


In accordance with your instructions of last week, I am en- 
closing plaintiffs' proposed redraft of the draft order on excessing 
which you submitted for consideration of the parties. : 


This redraft reflects my statement last Thursday that plain- 
tiffs agreed with the substantive approach you had proposed, at least 
as we understood it. As I suggested then we had douots regarding the 
feasibility of the seniority rule in para. IV.B, and I have according- 
ly changed it. I have also clarified the Order's duration and have 
explicitly made it retroactive to July 30, 1974. Finally I have 
attempted to introduce some clarifying language and make more explicit 
some of the Order's administrative details. 


Plaintiffs believe the enclosed document represents a reason- 
able compromise of the conflicting cointentions of the parties, inter- 
venor and amicus regarding the excessing problem. In effect, it 
provides that the preliminary matter of who should be excessed from 
the jurisdiction of an appointing authority is determined by the action 
of such authority in deciding what positions to abolish. fFresently, 
as we understand it, appointing authorities can make these decisions 
regarding position abolition on the basis of factors independent of 
the character o« seniority of individuals affected and solely having 
to do with the need for the position in the light of conditions in a 
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“particular office or school. By providing that the particular indi- 
vidual occupying a position abolished in this manner shall be the one 
to lose his position, the order submitted abrogates the operation of 
seniority rules which plaintiffs have argued would necessarily result 
in excessing exclusively those people appointed pursuant to this r 
Court's Orders and especially the minorities constituting plaintiffs’ 
class. We assumed on the basis of the Court's draft that it consid- 
ered this an acceptable approach to ameliorating the discriminatory 


effects of traditional seniority excessing on plaintiffs' class when 
combined with the further provisions in that draft mitigating and 
equalizing the effects of such excessing on all individuals placed 
in the preferred pool. 


It has been suggested to me by your law secretary that the 
Court may not have intended its proposed order to operate in the 
fashion I have suggested and that the sole purpose of the pool sys- 
tem was to provide for equitable placement of 63. persons who would be 
subjected to inter-district excessing under the original plan of the 
defendant city board. I must respectfully state that plaintiffs 
would object strenuously to such a limited proposal. I have endeav- 
ored to ascertain from defendant's counsel the respective number of 
the 63 potential excessees who were appointed before and after the 
preliminary injunction in this case. Although I have received no 
response, Mr. Bernikow tentatively corroborated my belief that this 
data was not included in the Board's report. In the absence of such 
information, plaintiffs believe it is fair to infer that close to all 
of the 63, having been identified on t. basis of inverse seniority 
rules, must have been very recent appointees, placed in their posi- 
tions since this Court's orders. Thus, the proposed pool plan if 
applied solely to replacement of members of this group, rather than 
selection of excessees, would not in any way mitigate the impact of 
excessing on post court-order assignees or the members of plaintiffs' 
class. 


Plaintiffs believe that in contrast to this effect, a system 
of the character proposed in the annexed draft order would have the 
result of fairly equalizing the burdens of excessing as betweeen post 
and pre-court order personnel without causing undue disadvantage to 
anyone. However, in the interest of compromising this matter promptly, 
plaintiffs have considered certain objections of other participants 
in this dispute and are prepared to advise the Court of two additional 
modifications that would be acceptable if the basic subs“ance of the 
enclosed proposed order, including its duration, were maintained: 


J 2338 


Letter dated October 22, 1974, from Jeanne R. Silver 
to Tyler, J. 


Hon. Harold R. “yler -3- October 22, 13974 


To meet objections expressed by counsel of the CSA re- 
garding elimination of seniority as the basis for 
determining who shall be excessed from the jurisdic- 
tion of an appointing authority, plaintirfs would 
agree to adoption of the modified seniority rule 
suggested by the Court's proposal as the basis for 
such decisions. Under the rule as so applied, when 
an appointing authority abolished a position of a 
prototypical character, all persons within its ju- 
risdiction holding such positions would be placed in 
the group A and group B categories, and the alter- 
nating process, following relative seniority within 
each group, would > used to determine who should be 
excessed into the city-wide pool. 


Amicus has objected to the retroactive effect of the 
proposed order insofar as it allegedly would reauire 
community districts to redo any intra-district posi- 
tion shifts which may have been effected since July 
30, 1974 leading to the defendant City Board's proj- 
ected list of 63 inter-district excessees. No infor- 
mation is presently available on the extent, if any, 
to which such disruptions wouldc occur and plaintiffs 
believe the appointing authorities were on notice to 
avoid permanent shifts and transfers. However, solely 
in the interest of compromise, plaintiffs would be 
willing to accept as a further condition to its 
proposal that for this year only, any instances of 
serious disruption of legally adopted intra-district 
staffing patterns entailed by its operation which 
could not be resolved by agreement of the parties 
hereto with effected personnel and appointing author- 
ities, would be presented to this Court for separate 
determination. 


I am authorized to state that if the second compromise were 
4ncorporated, counsel for the Community School Board Association 
amicus would join in supporting the plaintiffs' proposed order. 
Amicus would also not object to the seniority rule I have described 
in the paragraph numbered 1 above, if it were operative only with 
respect to position abolitions occuring after the date the order was 
entered. 


ec: Adrian P. Burke, Esq. Sincerely 
> 


Samuel Z. Cohen, Esq. 


5/ 


Jeanne R. Silver 


Leonard Greenwald, Esq. 


Michael Rebell, Esq. Attorney for Plaintiffs 


eee ee es ee ee 
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UNX.TED STATES DISTRICT QOURT t 
SOUTHERN DISTRICT OF NEW YORK 


a re Te ee ee) oe ne x 
} 
BOSTON M. CHANCE, LOUIS CG. MERCADO, 
et al., : 
! 
aa 
Plau.tiffs, . 7 Civ. 4141 J 
—against “ 
° ' 
THE BOARD OF EXAMINERS AND THE BOARD OF ORDER j 
EDUCATION OF THE CITY OF NEW YORK, : | 
et al., 
Defendants. | 
aty Sateen AS Ae | 


Plaintiffs and defendant Board of Education having appeared before’ 
this Court to request certain rulings regarding the continued applicability ! 
of "excessing" regulations set forth in an agreement between said defendant 
and the Council of Supervisors and Administrators of the City of New York, 
local 1, School Administrators and Supervisors Organizing Committee, AFi-CIO, | 
(hereinafter "CSA"), and plaintiffs having urged that continued implementation 
of such rules, or any rules whicn would have a discriminatory impact on the. i 
"acting" supervisors assigned pursuant to this Court's orders, would be incon- 
sistent with the Court's decisions herein, and plaintiffs having proposed an 
alternative approach to the excessing of supervisory personnel, and the de- 


fendant, Board of Education, the "CSA" as Intervenor, and the New York City 


School Boards Association as amicus curiae, having each proposed certain modi- 


fications in existing rules and the Court having issued a preliminary Order in 


respect to this matter on July 30, 1974, and the Court having received certain © 


the 


- 
© 
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sreon at which the parties, the 


I. If a supervisory position has been or is a. ,Lisned by an appointing 


J 
thority effective September, 1974 or at any time between July 30, 1974 and 
’ 
October 31, 1977, the supervisor affected by such abolition or dislocation will 

| 
' 


} 


| 

rred pool will be separated into two groups 
j 

' 


Group A will consist of those in the pool who obtained 


tir positions after the preliminary injunction of September 17, 197 


' 
issued in this case. Group KB will consist of supervisors wi obtained 
' 


their positions prior to the preliminary injunction of Septerber LT, 


1971. 


Supervisors 


to fill superv: 


ropria 
ras abolishe 
unlicensed su or herwise qualified to | 
pool, group A wi be cluded from the pool if: 
l. he failed to take the licensi best his position after 


quate notice and during « ‘Lod 1 e had the opportunity vo 


ke the examination (including on—the-jod év iluation), 


Notwithstanding the provisions of Art. VII Sec. L of the 1972-75 
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Excessing 
he has actsd in the position for less than five mmths as of the 
vime fis position is abolished or as of a time he is to be dis— 


placed or “bumped" therefrom, 


ee a 


he has taken and failed a licensing test for his position; unless 


he passed an appropriate Licensing examination or re-examination 


| 


before his position was abolished or before he is to be dislocated 


! 
therefrom or unless he has completed all steps of the appropriate, 


examination or re-examination which are within his control, but 
the results have not been evaluated as of the date his position 
is abolished or he is to be dislocated, in which case his status 
will be determined after completion of the examination or re- 


examination and evaluation and will relate back to the date de- 


termined in accordance with subparagraph IV.B. herein. 


contract between the CSA and New York City Board of Education or =ny 
existing regulations of the New York Gity Board of Education no 


person eligible for placement in the preferred pool in ei‘her group 


A or group B shall be displaced from his post as a ‘result of the 


abolition of a position occupied by another individual. 


When an appointing authority abolishes a position, it may terminate 
the services of a supervisor holding a position of the same title 
within its jurisdiction who is unqualified to be in the preferred 
pool for one of the reasons set forth in subparagraph C above, pro- 
vided that the supervisor whose position is abolished is placed in 


the resulting vacancy: 


{ 
: 
" 
} 
t 
i 
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Except where inconsistent with the provisions of this Order, vacancies ; 


upervisory positions throughout the city shall be filled to the extent 


possible and in the manner set forth in this paragrap! by supervisors in the 
preferred pool, groups A and B, who are determined to be eligible therefor 
under the classifications established pursuant to para. I.B of this Order: 
A. y vis! in the eferred pool will have the right of first re- 
to appropriate vacancies opening up in their home districts 
which occur within 2 years .rom the date they are excessed or before | 
October 31, 1977 whichever is earlier. Where more than one super~ 
, Visor in the pool is eligible for return rights to.a particular 
vacancy, selection shall be made alternately from among eligible. 
individuals in groups A and B r spectiv y and, within each group, n 


seniority determined in accordance with ths 


snerally advertised,eligiole individuals in 
} sua J Anvs notice hy recisteres 
be given 7 days notice by registered 
their opportunity to apply. 
eligible individuals in’the preferred poot shall be screened 


considered by the appointing authority for such positfions in 
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accordance with provisions of Spec. Circ. 30, 1972-73, as amended 


' 


and any rules or regulations of the appointing authority govern- 


ing assignments pursuant to Spec. Circ. 30, provided that no such: 


rule or regulation shall be deemed to require personal interviews 


of more than one third of the applicants for any vacancy. 


ferred pool, is selected by the appointing authority on the basis 


| 
3. If no supervisor from among eligible applicants from the pre- 
{ 


| 
of appropriate selection procedures, advertising to fill the 
| vacancy shall proceed as specified in subparagraph III.B.4 iu.fra. | 
| L.. Gite 30 advertising is mandated for all vacancies for which no : 


supervisor in the preferred pool is eligible and for all other 


vacancies once the appointing authority has complied with sub-— 
paragraphs TI.B, 1, 2 and 3 above. | 
III. The City Board of Education and/or the Chancellor shall provide to the! 
); extent possible for as signment of individuals in the preferred pool to nf WE SRE | 
vacancies on 4 temporary basis in accordance with the following provisions and 
| under the following conditions: 


A. Temporary assignments shall be made to vacancies under the juris— 
| , k i ' 
| diction of the City Board and/or Chancellor to the extent possible 
| i 2 ot dhe ; ot “ieee 

| ’ 


and only when not possible to community districts. 


a ' 
: * : ‘ j 
! B. The order of temporary appointment to appropriate vacancies shall be 
ot determined by selecting supervisors alternately from Group A and 


Group B. provided that if in a p21 ticular instance no person in the 


group from which the next vacancy is scheduled to be filled has a 
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sligibility qualification, 
eligible person 
category 


debermined purs 


Assignments pursuant to this paragraph will remain temporary uness 
or until an agreement for appointment is reached between the assigned | 
supervisor and the appointing authority in consultation with its 
superintendent and any parent or other advisory groups established 
ec. Circ. 30 and/or rules of the City Board of Education 
ion of supervisors pursuant to.this Court's orders. 


temporary assignee placed pursuant to para. III. A hereor is 


II or para. IT. B hereof, he shall be reassigned at the earliest. 


possible date in accordance with procedures set forth above. 


| 

| 
displaced by an individual appointed or assigned pursuant to para. ! " 

| 

i] 


A temporary assignee shall retain all rights of other persons in the 


preferred pool during the duration of his temporary assignment. | 
- - H 


Relative seniority of supe:visors in Group B shall be determined in | 


accordance with cortract provisions, 


Relative seniority of supervisors in Group A shail be determined unde 


Jf 2 - 


rules applicable to Group B. For purposes of this determina 
the date of an individual's assignment to the position occupied 
be considered the appointment date. 


Order shall not apply to vacancies in positions requiring the 


uncommon, specialty licenses listed below, 


ee = ee er 
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aes. 
| by 


7 


B. Any employment dislocations arising from the discontinuance of 


positions requiring these licenses s'. 11 be referred to this Coure 
for individual disposition. 


VI. This Order shall remain in effect until October 30, 1977. 


Dated: 
ee 


Harold R. Tyler 


United States District Judge 


Cg 
Oo 


> 
cS 
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LAW DEPARTMENT 


( ity AF MUNICIPAL BUILDING 


NEW YORK, N.Y. 10007 


“New ork , ADRIAN P. BURKE. Corporation Counsel 


October 2°, 1974 


Hon. Harold R. Tyler, Jr. 

Judge, United States District Court 
“outhern District of New York 
Jnited States Court House 

Foley Square 

New York, New York 10007 


Re: Boston M. Chance et Sis. Vs 


“Board of Fxaniners et al. 


70 Civ. @f41 


Dear Judqe Tyler: 


The proposal of the CSA, submitted to your 
Honor on October 17, 1974, is acceptable to the Board 
of Education with one modification. The Boarc of Edu- 
cation prefers that excessed personnel be placed 
directly and permanently into vacancies and not that 
they displace the less senior supervisors who would 
then be placed in vacancies. 


™he direct placement into vacancies a3 
recommended in your Honor's draft is preferable to 
“musical chairs" since there are always sufficient 
vacancies in tne year's period to place any excessed 
supervisors. 


In principle, the Board is opposed to two 
qroups or two listings. However, if one were to 
interpret Group A and Group B as the CSA proposal 
does, the Division of Personnel would have to admit 
that in such a context no administrative problems 
are presented. 


Ir short, we must urge that the Division of 
Personnel have the power to place excessed supervisors 
in appropriate vacancies permanently or excessing 
riahts will be meaningless even within the same district. 
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If there is no obligation for a district or 4 school to 
accept an excessed person into an existing appropriate 
vacancy, then excessing rights have been made meaningless 
and have been cestroyed. 


Respectfully yours, 


Leonard Bernikow 
Assistant Corporation 
Counsel 


Leonard Greenwald, Fsq. 
Jeanne R. Silver, Fsa. 
Saul 7%. Cohen, Fsq. 
Michael Pebell, Esa. 
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LAW DEPARTMENT 
‘t Bure 


W YORK, NY. 1690 


War York. 


November 1, 1974 


Hon. Harold PR. Tyler, Jr. 

Judge, United States District Court 
Southern District of New York 
United States Court House 

Folev Sauare 

New York, New York 10007 


Re: Boston M,. chance et al. Vv. 


Dear Judge Tyler: 
Mr. Arricale has asked me to submit his ietter 

to me, dated October 31, 1974. Accordingly, I am . 

enclosing a copy of that letter for your consideration. 


espectfully yours, 


+ 


Leonard Bernikow 
Assistant Corporation 
Counsel 


Enclosure 


cc: Leonard Creenwald, Esq. 
Jeanne R. Silver, Esq. 
Saul Z. Cohen, Fsq. 
“jichael Rebell, Esa. 
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THE BOARD OF EDUCATION 
OF THE CITY SCHOOL DISTRICT OF NEW YORK 
DIVISION OF PERSONNEL 
65 COURT STREET 
BROOKLYN, N.Y. 11201 


FRANK C. ARRICALE, I 
EXECUTIVE DIRECTOR October 31, 1974 596-612\/22/23 


Mr, Leonard Bernikow 
Corporation Counsel 
Municipal Building 
New York, New York 


Dear Mr, Bernikow: 


It is impossible to be just slightly pregnant. The root issue remains: 
Does a supervisor whose position has been eliminated because of budget constraints 
or population shifts get der-ted forthwith or does that supervisor get placed 
permanently in another com able vacancy within the System? 


No preferred list or excess pool can get around the question. If these 
preferred lists or excess pools are made up of supervisors who must be placed 
somewhere in the System, then there is meaning to the elaborate details on how 
these lists or pools will be utilized; however, if there be no obligation to place 
these excessed supervisors as plaintiff's system suggests, then lists or pools 
have no meaning. In fact there would be no obligation to grant people on these 
lists or in these pools even an interview for vacant positions, We cannot avoid 
the question, Excessed supervisors either have rights to be placed in vacancies 
or they get demoted, 


Judge Tyler's plan seems to describe how excessing could be administered in 
an equitable manner, I believe he has eliminated disruption by having the 
person whose position was eliminated be excessed rather than have the most junior 
person excessed. His plan also eliminates from the post-Mansfield supervisors group 
undue burdens of excessing. However, if there is no obligation to place pre or post 
Mansfield supervisors in existing vacancies, then all supervisors share equally the 
devastation of being demoted when a position must be eliminated from a budget. Not 
only are the tenure rights of the older supervisors destroyed, but the gains of the 
new supervisors in the System will have been made meaningless. 


The so called "middle way" by which persons in the excess pool continue to be 
paid as they serve only temporarily and periodically in vacancies until permanent 
supervisors are chose, is at once financially wasteful as it is disruptive. At 
the same time the plaintiff's proposal refuses to answer the question: Does an 
excessed supervisor have rights to be permanently placed in comparable vacancies? 


The lawyer for amicus wants this "Floating pool" to be paid by some Central 
fund ad infinitum, Does he think that ultimately the districts would not have to 
pay for these supervisors? There is no additional source of revenue for Central. We 
all go to the same limited tax supported allocation for money. 
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Mr, Leonard Bernikow October 13, 1974 
Corporation Counsel 


In short, please let me urge you that a definitive answer must be given to 
the question of whether or not supervisors have excessing rights. Any attempts to 
evade or cover or mitigate the impact of an answer to this question will create 
unending administrative chaos, I have already indicated to you that a negative 


answer to such a question will be devastating to the morale, stability, and 

efficiency of a System which must as far as possible be protected from sectarian 
politics. The plaintiff’. pr posal, joined in by amicus with or without the amendments, 
negates excessing rights or evades the issue by meaningless procedures. Al] 

procedures are meaningless if there is no obligation to place or accept excess 
supervisors. 


With every best wish, 


xX 
FRANK C. ARRICALE, II 
Vv Executive Director 


FCA: es 
cc: Mr. James Stein 
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SOUTIFRN DISTRICT OF NEW YORK 
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FRANKLE & GRe-' 

BOSTON M. CIIANCR, LOUIS C. 
MERCADO, et al, 

Plaintiffs, : 

-agains<c- : 70 Civ. 4141 

THE BOARD OF EXAM: RS AI) TUE 
BO 2D OF EDUCATIO F THE CTTy 
OF NEY YORK, et ai 

Defendants. 
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Refore: 


HON. HAROLD R. TYLER, JR., 


District Jucge 


November 8, 1974 
4:00 p.m. 


APPEARANCES 


FLIZABET!H B. DuBOIS, FSO. 
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hrs 
MICHAEL A. REBELL, FSO. 
Attorney for New York City School Board 
Association, Amicus Curaie 


COURT: Are we missing anyone? 

BERNIKC'/: Mr. Rebell is not her 

COURT: is a few minutes befe four. 
will wait. 

(Pause) 

MR. DuBOIS: Your Honox, Mr. Rebell is here. 

THE COURT: If we could take up first the latest 
proposal by this Court to try and resolve the existing issue. 
As you know, since our las* hearing on this subject which I 
believe was on October 10, there has been some delay due “o 
the fact that I have been involved in another long trial, 
but during the period we were able to come up with another 
proposal. You were telephoned yesterday by Mr. Patterson and 
I understanc that you all were good enough to come over and 
pick up a co: yesterday afternoon of the latest proposal by 
the Court. 

I think you will understand that this latest 


proposal is predicated on a number of considerations which 


have come out, I belicve, in the hearings, but perhans above 


all they are designed to reflect what I think is a very 


imnmortant consideration, to wit, that this Court is not 


= 


—_ 
nw 
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empowered to be passing on state law willy-nilly or applying 
state law. 

This Court is more concerned and as I see it can 
only be concerned with entering orders which are designed to 
protect the basic orders in this case, which in turn are 
desiqned to protect the plaintiff class. This is another way 
of saying that this Court can only be concernec., it seems to 
me, with vindicating federal law principles, and that is 
about all this Court can be concerned about, as I see it. 

Turning to a somewhat different dimension, 

I beliove that this order is purposely designed to leave 
control in the hands of a citywide agency or official. I 

think that is imnortant to vindicate the fedcral law principles 
involved here as they protect the plaintiff case, but my 
understanding of New York State law is such that I believe it 
accords with New York ].w in that regard too. 

Now, do the plaintiffs feel agrieved by my latest 
proposal, Mrs. Silver? 

MRS. SILVER: No, your Honor, we do not. We feel 
that if we understand it correctly. ~~ I think we do in view of 
what your Honor just said ie as essentially maintaining current 
rules in effect except as explicitly modified by the propor- | 
tional formula established in this document, we consider it 


acceptable. 
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We have a couple of I think very modest language 
changes. We do not understand the bumping provision of III 
at the top of page 3 and we have drafted and we can show your 
HMonor a suggested reporting provision to be added as VII. 
Snecifically, the language changes would be in I (a). 


THE COURT: Wait a minute now. 


THE COURT: You are going back to 
SILVER: Yes. I am sorry. 


MRS. SILVER: For clarification. 
mean to 
backtrack. | 


THE COURT: All right. 


‘ 

! 
after the word “position,” simply for clarification, we would | 
' 
ada “whether on an acting or regular basis." We think. that 


MRS. SILVER: In I(a), at the second sentence, | 
| 


already implicit in the order. The second line of I(a). | 
THE COURT: Yes. Might I just say, “whether regular \ 
acting.” | 
MRS. SILVER: 
THE. COURT? 3 ight. Does that 


lead us over then 


MRS. SILVER: No, your Honor. I have one suggested 
addition on page 2. 


vHE COURT: All right. 


MRS. SILVER: This would come in I(c) (a}, the 


‘ 


o— 


———— 
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line. The purr»%se here, your Honor, is to make clear again 
something we think is implicit, that an individual who has 
served more than five months out has not been able tc be 
examined solely beca’ se of delays, which will be the subject 
of later discussion today, which have prevented any examina- 
tion from being given, such an individual should not be 
excluded from your systcm. 

Now, we think that the order is intended to rover 
such people but it doesn't in its present language seem to 
apply to such individuals, the provision of I(c), for dating 
back seniority to assignment, beca. ic I(c) only deals with 
people who have been licensed. 

So we would recommend the following addition: ae $5 
a person occupying a supervisory position has not had an 
opportunity to be examined although he has served for more 


than five months and is eligible," and then continue with 
the sentence as it currently reads. 
THE COURT: Then would you have to say, "or is" -~ 
MRS. SILVER: “Or is in the process," yes. 
THE COURT: All right. What is next? 
MRS. SILVER: Next is an addition of VII to page 3. 


THE COURT: I thought vou had a problem with III. 


MRS. SILVER: Yes. We do not understand it and 


wondered if at was not redundant in view of the general 


derrne 
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provision in regard to excessing. 

Ti COURT: That may be. 

MRS. SILVER: Because anybody who is bumped we think 
is perhaps excessed. 

Tlik COURT: I see your point there. 

MRS. SILVER: But if it is not redundant then we 
do not exactly understand how it would mesh with the excessing 
provision. 

THE COURT: I aet you. Perhaps it is redundant. 

I had not thought of that. 

MRS. SILVER: The thought was that if a person is 
excessed to a position where he bumps another individual, his 
excessing has already been done on the formnla basis I 
suggest. 


THE COURT: All raght. 


MRS. SILVER: And we are not sure what is added by 


an additional protection for the bumpee at that juncture. 


The bumnee himself becomes an excessee and caninet be excessed 
except in accordance with the formula. 

THN COURT: I think I see what you mean. Let me 
reflect on that. 

You want to add -- 

MRS. SILVER: Finally, we suggest that there be some 


mrovision for revorting to plaintiff's counsel the compliance 
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with your formula in the event of excessing, because otherwise} 
there is simply no way for anybody to know either what has 
happened or whether excessing decisions have been made in 


compliance ‘7ith the order. 


hand it to your Honor or both. 
HE COURT: Why don't you hand it to me and then we 


will make it a matter of record somehow. 


I have suggested language. I can eitner read it or | 
' 


You propose, and I quote, "Within 30 days after any | 
termination of a supervisory position that results in excessine 
or bumpin of personnel, the Board of Education shal report | 
to plaintiffs the name and race of all such excessed or bumped, 
personnel, the positions from which so excessed or bumped, 
positions to which transferred and data/or computations on the 
basis of which defendants conte 1 excessing, bumping} 
and transfers comply with the formula set forth in paragraph | 


2 of this order.” 


All right. I wonder, thouch, just in passing, about 


| 


to whether or not the plaintiffs couldn't simply 


inquire of the suvervising officer. After all, be is a public 


~ 


official. I hove he is not loaning secrets, although -- 


MRS. SILVER: Your Honor, I think that the recorc 
in these pvrocecdings indicates that i i very difficult tt 
I j : 


simply inquire of 
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an informal basis and it really is a TES decision 
as to whether to make information available. 

THE COURT: All right. We will sine 

What does the City think of this, Mr. Bernikow? 

MR. BERNIKOW: Your Honor, I must inform you that 
{ was with the Board of Education this morning and they have 
asked me to ask you for a bit more time to comment on this. 
They have not had an opportunity to digest it, they have a 
number of questions. I have to ask you for some time to 


comment on it. 


I would, however, like to ask certain questions now, 


THE COURT: All right. I really feel that I ought 
to be sitting out there instead of up here. But you go ahead. 
I took the risk, I am sure, when we sat down to try and bring 
an end to this controversy ourselves in my chambers. So sie) 
go ahead. | 

MR. BERNIKOW: With regard to paragraph I(a), I 
take it that that is systemwide. In other words, Group A, B 
and C refers to all the supervisors in the City as opposed to 
just the supervisors that are excessed. 

THE COURT: I really con't know how to answer that, ! 


given what was said on the rest of the order. You have got 


set up a proportion here, you know, and that means you have 
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2 to deal with the total number or total nurbers. I really do 
3 not know how to answer that other than what is said there. 
4 I am really astonished. It seems to me the answer 
5 to that is very clear. 
6 MR. BERNIKOW: I thought that, your Honor, but I 
7 just. -= 
8 THE COURT: In any event, what is next? 
9 MR. BERNIKOW: With regard to reassignments -~- 
10 THE COURT: Where are we now, what page? 
ll MR. BERNIKOW: The third page, IV. I did not 
| 
12 prepare any language, but it refers to persons from Group A 
13 or Group B who have been excessed shall be reassigned to | 
14 appropriate supervisory vacancies in such a manner that the 
15 designated proportions in that paragraph do not decrease. 
16 We would like some language in there. Are you 
17 saying that the sane thing applies to Group C, in other words, 
18 that Group C shall be reassiqned in accordance with the same 
19 formula? 
i 20 THE COURT: I see what you mean. You see, what we 
21 are saying there in cffect is again something I mentioned as | 
| 
22 a vreamble this afternoon. | 
' 
23 le are concernea or, I should say, this Court can 7 
ya only be properly concerned about the classes or the persons 
25 who are involved in the plaintiffs' clase in our federal suit.: 


| 


—— TT 
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Therefore, Class C really is not our aiees combine: You see 
what I am saying? 

MR. BERNIKOW: Yes, I do. 

THE COURT: That is the reason why we do not 
mention Class C back there on page 3. 

MR. BERNIKOW: But that -- 

TIL COURT: You see, we are concerned with doing 
nothing to undercut the gains which plaintiffs have achieved 
in our case known as Chance vs. the Board. 

MR. BERNIKOW: Unfortunately my client is very 
concerned with Group C. 

THE COURT: Yes. 

MR. BERNIKOW: We would like some clarifying 
language. 

THE COURT: I think I can suggest a couple of things 

17 | we might do. But I think I see your point. 

18 | Why don't we just let it go at that. I am going to 
19 set up some machinery for vou and your clients to respond, 

20 without prejudice to the Court, however, and to the plaintiffs 
I think both of us, at least, are beginning to be a little bit 


upset by the delay. 


Mr. Greenwald? 


| 
| 
| 
| Am I fair in stating that? All right. 
| 
i 
| 


MR. GREENWALD: Yes, your Honor. I have a number of 


5 


21 


————————— 


| 
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J p ‘ 


questions to ark the Court. 

I have taken into consideration, of course, the 
Court's previous remarks. for example, I know Group A is 
defined as consisti: 3 of all black supervisors and Group B 
is simply defined as consisting of all Puerto Rican super- 
visors. 

THE COURT: Yes. 

MR. GREENWALD: Dogs that indicate that it is the 
Court's desire to consider all black supervisors, whether 
they have had twenty years of service and license or whether 


they have been appointed pursuant to the Court's procedures, 


namely, Circular 30? Because if that is the situation -- and 


you are eliminating any consideration of Group C. Group C, 
being white and ener’, or others, may consist in great part 
of individuals who have been appointed through the same 
procedures, namely, Circular 30, on the job, as members of 
Sroup A and B. 

THE COURT: I gcet you. What is next? 

MR. GREENWALD: You see, I had been under the 


assumption -- I co not know if I am correct or not -- that 


———— 


when you were definina Groun A and B you were referring back | 


to the previous order, which talked about those groups having 


been vromulgated as a result of the procedures that followed 


the staving of the examination. Otherwise you are including 
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in Group A and B both individuals who took the on-the-job 
examination and individuals who have been licensed for ten, 
fifteen or twenty years, while Group C consists of whites and 
others who tool: the on-the-job examination procedure as well 
as hundreds who took previous licensing examinations. 

THE COURT: All right. What is next? 


MR. GREENWALD: That is one procedure. We basically 


have no objection to Mrs. Silver's suggestion relating to 


paragraph I, defining it, whether regular or active. We think 
it really is not necessary, but it docs add a little to the 
situation. 

As we understand the proposal of the Court, we are 
not quite sure that the bumping procedure is redundant. The 
only way the bumping procedure can be redundant is in. 
accordance with our understanding, that is, the excessing 
plans are activated both intra and inter-district, and then 
your proportions or your ratios maintain. If that is the 
Court's plan, that is, the excessing provisions are followed 
both intra-district and inter-district, I agree with Mrs. 
Silver that the pumping becomes redundant. 

THE COURT: You mean paragraph III, which deals 
with bumping. 

“Rn. GREENWALD: Yes, where it says, "No person may 


be bumped" -- 


3 


o> 
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© 


| 
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THE COURT: Yes. 

MR. GREENWALD: If in fact intra-district excessing 
and inter-district excessing are followed then in fact the 
bumping becomes redundant. ‘ 

The next part, reassignment, as we understand it -- 
I hope the Court sees it that way -- is those people who are 
excessed of all groups, A, B and C, must then be reassigned 


by Mr. Arricale in some sort of ratio to excessing vacancies. 


If that is correct, Mr. Arricale is required by this order to 


te] 


| 
sign those in excess pursuant to the Court's group | 
formula, then bumping in fact is redundant. 
THE COURT: All right. 


MR. GREENWALD: We have a different problem. 


Counsel] for the Board of Education asked the Court whether 


your formula, A over certain population, is based on the 


population of the school supervisory staff as a whole or based 
on the school supervisory population in excess. 

Now, we suggest that it makes more sense to use 
Group A as a formula over the excessed Group A, B and C than 
it does over the entire school population, for the simple 


! 
reason that excessina will be done on a licensed basis, and 
under the existing law, which the Court has indicated it 
' 
| 


santed to affirm, it makes no sense, in our ovinion, respect- 


fully, to match apples and oranges, apples being those in 


wn 


18 


19 


8 


8 


b> 


S 


ul 


| 


So it makes no sense to compare A, that is, Group 
A, that is, black supervisors who are excessed, with black 


supervisors, white supervisors and others who have been 


serving in licensed and appointed. I think the ratio would 
sake more sense if you compared black supervisors who are 
excessed to those black supervisors who are -- I assume in 
Spanish surname supervisors in excess and others. In either 
event, that is the ratio that must be assigned and appointed 
by Mr. Arricale to existing vacancies. 
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excess and oranges being those other populations, because 
under the law a person can only be placed in a vacancy which h 
has the license or the training to fill. 


Now, I also assume that that language presupposes that 


assignment by Mr. Arricale of Group A, B or C to existing 
vacancies is tantamount to appointment, because the Court © 
has indicated that he does not want to vacate or upset the 


state law. 

Under the previous excessing situation, before the 
arrival of this case, anyone who was excessed was placed in 
a vacancy and appointed and their rights, privileges and 
resnonsibilities continued regardless of -- not from their 
date of service in the new situation in the district but 
systemvise. The Court indicated that it was interested in 


this system under a citywide official. 


19 


21 
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So I .m suggesting that it makes more sense and 
would be more equitable to A and B people, because we are 
concerned with placement and license, not on the line. This 
is not a situation wl.2re somebody can be filled into the 
maintenance department. It is a situation where a black 
acting principal we want assigned by Mr. Arricale to a 
vacancy of principal, elementary school, for example, and that 
assignment be tantamount to appointment, with all rights and 
privileges retroactive to the date of his license or appoint- 
ment, which you indicate are the same. 

THE COURT: All right. Mr. Rebell. 

MR. GREENWALD: If I may. : 

THE COURT: I thought you were finished. 

MR. GREENWALD: I am sorry. Now, we have another 
suggestion. The Court has made this order retroactive to 
July 30, 1974. We think that is obviously appropriate and 
correct. We are asking though -- 

THE COURT: I am sorry. I did not catch that. 
Incorrect? 

MR. GREENWALD: No, correct. You have made it 
retroactive to July 30, 1974. That is correct, your Honor, 
in our opinion, and obviously is what is required. 


We respectfully ask the Ccurt to reconsider the 


November 30, 1976 expiration date, for the simple reason, 
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your Honor, that our collective bargaining agreement expires 
October 1, 1975. We hope to be in cont: actual negotiations 
prior to that time and we are frankly concerned that by 
extending the order : nto what would be a full year and one 
month of the new collective bargaining asreement, we are 
opening the way for the City Board of Education to support an 
argument that certain actings are less deserving of certain 
rights and benefits, like salary. 

THE COURT: Please, Mr. Greenwald. I am not 
interested in that. The Federal Court. is not intcrested in 


entering into the collective bargaining between your organ~ 


ization and the city. We have no right to at this time. 


MR. GREENWALD: I understand that. That is why 


this order -- 

THE COURT: This order is not designed to do any~- 
thing other than take care of the interests of this Court in 
this case and to protect the plaintiffs' achievements or 
gains, if you will, in this litigation, and no more. 

MR. GREENWALD: Your Honor, we think -- 

THE COURT: I do not want to get into the terrible 
thicket of city and state requlations and laws, and even more 
than that, I do not think hat this Court should get into the 
collective bargaining process between your people and the 


city. 


—— 


— 
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MR. GREENWALD: I agree with your Illonor. That is 
why I am saying that I think the plaintiffs' class will be 
adequately protected by making this order expire on November 
30, 1975. 

THF COURT: Originally, you remember, plaintiffs -- 
and I think Mrs. Silver will correct me if I am wrong about 
this -- originally I think you wanted any order here to run 
untjl 1977 at some point. 


MRS. SILVER: That is correct, your Honor. 


THE COURT: And I was of the mind to do that because 


I did not think it was such a bad idea in the first instance. 
The reason I pulled it back was I thought by that time we 
would have a little better chance to -- if it was important 
to anybody to do so -- to evaluate the situation from the vi 
point of this case and that we wouldn't have to run too long, 
so as to interfere with anybody else's interests in the 
bargain. 

But to pull it down to 1975 on sor theory that 
this is going to have something to do with your collective 
bargaining, I just do iot sec that. 

MR. GREENWALD: Your honor, by November 1975 we 
will have hae two experiences of excessing, this current on 
and the next, if any, and I think that might form enough 


experience, rather than, frankly, cet into a situation wher 


| 
z 
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2 we are foreclosed from acting on behalf of the individwvals 
3 who are the subject of this action. 
4 THE COURT: All right. Anything else? 
5 MR. GREENWALD: I have no further comments at this 
6° time. 
1 THE COURT: All right. Mr. Rebell. 
8 MR. REBELL: Your HWonor, I must eonfese to being 
9 somewhat distressed about the thrust of the proposed final 
10 order. I well understand your concern not to become involved 
1 in issues of state law and we have been walkiiy a very narrow 
12 tightrope in that regard for the last couple of months in ¢! 
13 this situation. However, from the perspective of the © 
14 community school boards, we are very fearful that the imple- : 
15 mentation of this order will go far toward centralizing 
16 authority of personnel matters, far more in that direction _ j 
17 than state law requires at the moment, and -- 
18 THE COURT: There are a number of courts in the 
19 state system which have made it very clear that in terms of 
20 this issue of excessing, for example, there is nothing in the 
21 | new law, for example, or any old law in New York but what 
22 points to the common sense and desirability of having this 
8 | problem taken care of on a citywide basis. 
o4 | "tk. REBELL: ‘Your Wonor, if I may make two points 


5 | on that. FYirst, coveral weeks ago when we discussed] this you 
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case which may involve state law issues until the ruling 


seemed inclined to defer making a judgment on aspects of this 
of | 
| 


the Court of Appeals in our pending case. 

THE COURT: It is true I raised tha question, but 
I have raised a lot of questions and I get no answers from 
any of you people. You do not. agree on anything. That is 
why I am trying my best to practice law here in order to get 
this thing done. 

You are quite right. I did raise that question. 

MR. REBELL: Your Honor, as a point of information 


‘I’ might state I had menti- sed at that time that I thought | 
our case would be on the calendar for November for the Court | 


of Appeals. It has now officially been placed on the calendar} 
for November 21. In conjunction with the fact that the Board | 
of Ed seems to be asking for m:re time, I would ask you to 
take that into consideration before making a final ruling 
here. 

Secondly, to give a specific example of the type of 
situation I am talking about, my first problem is I am fearful 
that this or@er could preclude our state Se a and relief, 
assuming that we win on that appeal. But even if we lose on 
that appeal, I think that this order may have the effect of 
upsetting the administ i balance in the system, and let 


me qive you a very specific 
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As I understand the order, dee ccmmakakion’ of the 
racial proportions is going to be done on a citywide basis 
and that seems to me to mean that if the district superin- 
tendent in Community District X wants to excess one person at 
a certain time in the year, before he can excercise his 
discretion and before he can consider the ssindaleiitadit bial 
of that community he first has to get in touch with the 
central office, he has to await data collection by them, he 
has to get a ruling from them as to whether he can excess 
this person or that person, and I think what you are effect- 
ively doing by this system is turning the entixe process over 
to Mr. Arricale and cotally centralizing the excessing proces 
in a way that has not occurred in the past. 

In the past at the least we could say that the 
initial excessing decisions came from the local level. There 
was some centralization once the people got into this inter- 
district pool. We ire disputing that on a state law ground, 
but just accepting that as the system for the moment, the 
present ‘idle is going to bring ir. Arricale's office directl 
into the process ab inutio at the individual district level. 

THE COURT: Perhaps this is a matter of semantics, 
but I do not think, if I understand you, that that is really 
true at all. In other words, the individual school districts 


will still have a decision to mare 15 to whether or not they 
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want to excess. What Mr. Arricale will do ata central level 


is keep track of all this, as I believe he properly can do 
and should do under state law, and I also believe that as a 
matter of federal law we cannot leave up to an individual 
schooi district the choice or sole discretion to protect the 
plaintiffs in this case called Chance vs. the Board. I just 
Qo not think that makes any sense at all. 


MR. REBELL: Your Honor, I certainly am not asking 


the Court to leave compliance with the requirements of this 


THE COURT: I know vou are not, but what you are 


saying in effect is that: your community boards will have 


nothing to say, and that to me is just ridiculous. They Wil Lis 


an 


They are going to be the ones still who are going to decide 
I assume. 

The only thing is that we have to make sure that 
nothing is Gone to diminish the rights of the plaintiffs in 
this particular suit. 

HR. REBELL: But, your Honor, we have a very basic 
cuestion as to whether the rights of the plaintiffs or any 
other sunervisors in this system accruc at the district leve}) 
or the citywide level, and this order T respectfully submit 


is totally based on an assumption that they are citywide, an 


assumption that we have not hat elarified?d at: the state. level. 


an 
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THE COURT: The plaintiffs in this case are not 
limited to any particular district or community board's 
jurisdiction in this city. 

MR. REBELL: Your Honor, I agree that the Federal 


Court can certainly go in and require a recentralization of 


the process in order to vindicate the rights of the plaintiffs” - 


but I am saying, especially in the light of the fact that 

we have serious state law issues yet to be resolved, .to be 
resolved in an argument two weeks ago, and given the fact 

that we have considered alternatives and your Honor bingels 
put forward a proposal three weeks ago that I believe 
interfered much less dramatically with the ongoing atatd. oat 
system, I am basically asking for a reconsideration. I think 
this present order will have a devastating effect on the 
issues as seen by my clients. 

THE COURT: I hope you are wrong, Iir. Rebell, 
because one of the reasons why we took a whole cloth new” 
approach was to avoid any kind of problem of that sort that 
you apparently are arguing for. I do not want to interfere 
with state law. I do not want to interfere with the 
indivicual community boards as an agent of this Court. I 
assure you I do not. That is one reason that I thought we 
were going to be better off taking this approach. 


I must say, in all honesty, Mr. Patterson told me 


As 
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before we seadliia that he did not scc how anybody could object 
to this, and I said, "Maybe you do not see or I do not see, bu 
I will assure vou of one thing. ‘y will be astonished if 
everybody docs not object." I think I have been vindicated 
pretty mucin so far ia that pragmatic judgment. 


MR. REBELL: To clarify my noint, if I may, and I 


think to try to really get across what I am saying, for 
exampole, if the State bina: Rppeals should rule a month | 
from today or thereabouts that excessing should be confined 

to the intra-district level, I am just questioning where we 
are going to stand in relation to this order, because the 
federal order is going to take precedence over that State 
Court. ruling and in effect will have made that entire state 


law case superfluous, because -- 


16 THE COURT: Oh, no. I, of course, am not as 

17 proficient and knowledgeable about the specifics in that casc, 
18 but the issues to me in that case, which I do believe I 

19 understand, I do not think are trampled upon at all by this. 


I really feel that what I am proposing here is designed to 


21 stay out of that. 

22 I do agree that we must insist that plaintiffs’ | 
23 federal rights be vindicated. Now, if the State Courts, by 

2A chance, should do something in Geciding your case that 


tramples upon federal law, why, then I would have to aqrec 


® 
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with you. But I cannot believe that the highest court of 
our state is going to do anything of that nature at all. In 
fact, I think there is an overwhelming presumption against 
their ever doing such a thing. 

MR. REBELL: I certainly did not mean to raise the 
issue in that way. 

THE COURT: I know you did not. Of course you did 

MR. REBELL: What I am saying is that this order 
contemplates a certain type of administrative process which 
I believe is inconsistent with our view of state law which 
we are hoping will be upheld. 

Could I just ask two questions. 

THE COURT: May I just put it this way: I believe 
that in asking Mr. Arricale to do this a number of things are 
being achieved which are quite different than I gather you 
think is intended here. One, I believe that under existing 
uniform New York decisional law there can be no doubt. that 
excessing has to be viewed wherever possible as a citywide 
problem. The Courts have said that. 

MR. REBELL: ‘That is what we have upon appeal, your 


Honor. 


THE COURT: I know you d«. But I have to accept the 


law as it now exists. 
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Even assuming that the Court of Appeals is going 
to somehow say that this is wrong, I am then saying that all 


that we are doing here is asking Mr. Arricale as an agent of 


the city school system as a whole to assist this Court in 


vindicating the rights of the plaintiffs which previous 
orders of this Court in this case have staked out, and no 
more. 

The plaintiffs are entitled to no less. Their 
federal rights are supervening insofar as any possible 
contradictory state principles might be concerned. We know 
that. The Federal Constitution is paramount. No matter what 
we may think about it, that is verv simple. 

All I am saying is that Mr. Arricale, who does 
represent the city as a whole, is in the only position that 
I can see in vindicatina the plaintiffs‘ rights here recognize 
in Chance agains* Board of Education. That has nothing at 
all to do with all the intricacies, as I see it, that you are 
concerned with in your appeal. 

I will tell you what, however. All is not over with 
yet. I am going to take a short recess. I knew it was going 
to be hot and heavy, but I did not auite expect it would last 
this long. I want to comment bricfly on two other things 
though before we take a recess. 


First of all, Mrs. Dufois, 


J 2718 


jhrn Transcript of Proceedings dated November &, 1974 25 


letter just before lunch, while I was sitting here with my 
jury, and I sec that once again the Board is seeking another 
extension and I am agrieved to see that they are taking the 
view that more recently filed cases are the reasons for their 
delay, which I think is just wrong as a practical matter. 
I do not know what in the world we can do about it. Novenber as 4 
11 is Monday. 
That is another thing that agrieves me. It puts 
the plaintiffs and this Court in a position where I think the 
Board wants to have us. I am really upset about that and I 
want to take that up when we come back. . Ne 4 ri 
Finally, I want to know from you, Mrs. DuBois, { 
primarily, about these motions for counsel fees. I insist fod 
that I do not want to even consider those matters seriously 
until I come to that day, if it ever comes at all, when I 
think this case is over. Otherwise we wil be wasting our 
time. 
MRS. DuBOIS: Your Honor, I would like to address 
both those things. I would like to first take up the matter 
of the letter, although I gucss vou want to take that up 
after the recess ~~ 
THE COURT: Yes. 
MRS. DUBOIS: -- because there ts a serious problem. 


THE COURT:....1. did: aet.calil this con*orence. I did 


4* 
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not know this letter was going to be served on me. 

MRS. DUBOIS: The serious problem I think the 
letter raises is not the one your Honor raises but a much 
more serious one, because the Board indicates for the first 
time in this letter that they are now seven months and 
continually delinquent with respect to the on-the-job perforr.- 
ance examples, which is what I would like to really address 
myself to. 

On the counsel fee thing, 1 understand your Honor's 
point, but what I would like to point out is that there are 
two stages that we envisioned on the counsel fee matter, the 
first stage determining liability, after which, assuming 
liability is determined, we had hoped -- 

THE COURT: You are missing my point. You are 
missing my point. I do not want to argue with you about that. 
What I want to know and what I insist upon keeping uppermost 
in mind -- I do not even want to waste your time my time 
thinking about this, whether it is in one stage or two 
stages, until I have some assurance that Chance comes to 
an end. 

There is no sense in that on two grounds. There is 


no point in talking about counsel fees until we know that 
! 
{ 


counsel hasn't any more work to do. Second of all, this Cour’ 


has far too many things to co which tare far qreater pric 
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by law and I do not have the time to do bootless errands 
around here. 

I am concerned about it. I do not mean to be rude 
to yon or your interest in the motion. You see the point or 
points I am making. I want you to respond, now that you know 
somewhat eryptically how I feel, when we come back. | 

Let's just take a few minutes. 

(Recess) 

THE COURT: I am going to treat this business of th 


excessing issue and I.am going to repeat certain things whitch, 
i} 


ht 


we Go! 
I think would cut through most of these matters which, abl: Be Te 

*s 
you except plaintiffs have raised here this afternoon. os 


think the time has come when the Gordian knot has to be cut. 
It is interesting to see you people and listen to all your 


, 


complaints and debates, but we have had hearings -- 

actually this excessing issue wae first raised at another 
subject matter hearing on July 12 of this year. Then on wut 
30 we had a hearing devoted to this issue of excessing. “that 
hearing was continued to another day, September 13 of thas 
year. Then our next adjourned session or hearing on excessing 
was October 10 of this vear. Finally today, November 8, we 
have had another discussion about the subject. 


I repeat that this Court has found that although 


there is not as much information about excessing or possible 


al 


19 


21 
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excessing for the present or in the foreseeable future which 
is a matter of record, there is sufficient information from 
the maverial filed by the city at the request of the Court 

to indicate that the plaintiffs are entitled to sone order of 
the Court to protect them in the rights under federal law 


which they have achieved in this litigation. 


Because of this ultimate finding,.I believe it is 
necessary for this Court to do as plaintiffs pray, enter some 
kind of an order fully protecting the plaintiffs' class in 
the achievement of the rights which they have recognized in 
this federal litigation. 

On the other side of the coin, however, the reason 
that this Court yesterday called all counsel up and had 
available to them a new draft by the Court of a proposed order 
is because my law clerk, Mr. Patterson, and I, upon reflection 
came to the view, in analyzing the previous proposals both by 


the judge and counsel and what was discussed at other hearings 


es ee a 


that I recited earlier in the summer and fall, that we had 

to have an order which did not medé@le unnecessarily or, if 
possible, at all in issues of state law, contract obligations 
and school district's, whether they are community district's 
or the central district's policy. 


Fssentially, as I stated at the outset today, ovr 


job, that is to say, ft jurisdiction or power of this Court. 


to 


21 


24 


25 
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really is confined to protecting the plaintiffs in this case. 
To the extent that the Court can do so vithout interfering 
with the normal operation of the’ school system and the New 
York laws which deal with the school sy tem, we, the Court, 


should do so. 


Now, it seems to me that what was attempted here 
in the most recent draft of the Court to get all of the partie 
off dead center was just the spirit of what I have said. I 
would agree with Mr. Rebell and others that it is not the 
business of this Court -- whether that is fortunate or 
unfortunate, I would not know -- but it certainly is not she 
business of this Court to solve all the problems of eicedsing- |" 
under state law or local law. 

Now, I think that it might also be said it could 
be possible that there might be some possible potential 
disruption with the plans of say a given corm.unity school 
board of maybe even the central school board if this Court 
was to enter any kind of order at all. I cannot say that 
that is impossible. It may well possibly occur. But the 
point as I sce it is this Court has got to act. I assure Mr. 
Rebell and anybody else interested that the last thing that 
action by this Court would he intended to do is to affect or 
upset or int -ude upon the present appea. before the Court of 


Apveals of our state. It is not this Court's intention to 
Pp 


10 


ll 
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meddle with that at all. 

In short, as I see it, and as I saw it when we 
submitted this order to you yesterday, it was designed to 
protect the plaintiffs' class by merely requiring that their 
percentage representation among supervisors in the City of 
New York does not diminish because of such items as budgetary 
restraints which necessitate excessing or layoffs. 


Further, however, and looking at it positively, 


I believe the proposal by this Court docs allow for the 


representation of the plaintiffs’ class to inc: *aseas positions 


become available if they pass new and non-racially discrimina- 


tory tests for supervisory licenses here in the City of New 
York. 

I insist that the present draft does not require 
that the percentiles or percentage representations, if you 
will, of each class increasc as a result of layoffs or 
increase as a result of whatever new hiring there may be. 
Indeed, as I see it at least, the order cannot be read 
sensibly to require that the percentages remain as high as 
they are now or as hich as they may be at any future date. 


Further, the order is dosigned merely to provide that the 


percentage may not decrease as a result of excersing or bumping 


due to fiscal or other cons'raints affecting the city school 


| 


nant 
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2 Now, of course, it is true that the percentages may 

3 decrease or increase as the result of the hiring of new 

4 personnel who would pess the racially non-discriminatory j 


licuasing examinations for supervisory personnel or as the 
6° result of voluntary retirement or resignation or firing for 


7 cause. I 


8 Pasically, I have come to the conclusion that our 
: P old 
9 former discussions and our former proposals, both the Court's I 
; 
10 and counsel's, or some compromise between those for.er 


| 

| 
il proposals, should not be final, because I really think they 
would have interfered too much with the state's interests in” 


seeing that the school system operators in accordance witint 


] 
14 state law, and they might also, that is, those previous 4 
’ 

15 proposals we iiscussed, have unduly offended the consideration 
' 


16 of the community school boards and the central school board in 


17 their proper operations under the new state law as it affects 

18 the city schooi system. / ) | 
19 Now, I am going to require that Mrs. Silver on 
20 behalf of the plaintiffs' case submit a proposed order on 

21 notice substantially as you want it, Mrs. Silver. In othat 


22 words, take my proposal with the amendments which you 
yA} suqqested today. 
24 


My own view is that som of them are rot. really 


necessary, but I am not gqoine to arque about them. For example¢, 


Lie} 


J 2788 

jhrm Transcript of Proceedings dated November 8, 1974 32 
I 29 not really see that it is necessary ¥s say those inserts 
in I(a). The same is true in I(a). But if you think they 
make it clearer I am not about to disagree or argur. 

One point I would like to make is that I am afraid 
Me. Patterson and I may have been wrong in paragraph I (a) 
when we referred to Group B as all Puerto Rican eupareiaors: 
I think vou have used better wording. What did you say all 
throughout this case, Spanish -- 

MRS. DuBOIS: My memory is that we did use Puerto 
Rican, at least in the beginning of the case. 

THF COURT: Will you check so that we are consistent 

MRS. MPuBOIS: Yes. 

THE COURT: That is all. 

MRS. DUBOIS: I think you were correct. 

THE COURT: : do think that I would have to agree 
with the point, however, as you, Mrs. Silver,.and I think Mr. 


Creerwald too made the -sint. You both construe what we mean 


‘ 


essentially correctly *-~* a because of that you can Say 
that = -obably is redundar: I am tempted to say, "Well, 
a little redundancy won't hurt." but since you feel that it 


is ambiguous I an persuaded by that. Therefore, if you 
want to leave it out I would love to consider it. 
Now, I do not know how you foe] about paragraph V. 


“yr. Greenwald raised that. I do not vant to say that I am 


21 


24 
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sure what the right answer is, whether he is right or I am 
right. Maybe you have some other ideas. 

MRS. SILVER: Your Honor, we, as you pointed out, 
originally asked for 1977, and we expressed our concurrence 
in this order in the interest of compromising and being help- 
ful to the Court. I don't see a reason to push it back to 
1975 and would object to a shortening. 

THE COURT: Why don't vou do it the way you want it. 
You put in either the date I did, if that is all right, or 
if you want to go back to your original '77 proposal, fine. 

I do not care. I will feel free to sonsider it when I get 
it from you. Wow is that? And I think something like you 
proposed in paragraph VII is perfectly acceptable as far as 
I am concerned for the moment. 

Now, T am going to ask you, could you get it out 
with a notice for settlement for a week from today, the 15th? 
That will give Mr. Bernikow's people, I hope, a chance to 
respond, to that he can submit a counterorder. 

Do you. follow me, Mr. Bernikow? 

MR. BERNIKOW: You want me to submit a counter by 
the 15th as well? 

THE COURT: Yes, or submit a letter saying, "We 


would like to see this change," either way. 


The same invitation, of course, is going to be 
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2 extended to Mr. Greenwald and Mr. Rebell. 
3 If you want to submit a counterorder you submit it, 
4 or if you want to submit a letter saying, "I wish you would | 


change provision so-and-so," however you want to do pT 


6° MP. BERNIKOW: Your Honor, I would like to have a 


¢e 
o 
——— 


day after Mrs. Silver's order. It may very well be that the 


8 | Board will agree with her order. I would like to have her 


an 


THE COURT: You know what her final order is going 


to be like. I am trying to follow the customary procedures 


9 final order and then have a day thereafter. 
of New York courts for decaces, if not centuries, which you 


13 all understand. 
MR. BERNIKOW: That is truc. If Mrs. Silver submits) 
15 | the order as you wrote it -- 
16 | THE COURT: I don't think she is going to change | 
17 it substantially. If she docs I will ask her to cajl you. | | 
18 MR. GREENWALD: Your Honor, Tirs. Silver and I, while | 
19 the Court was in recess, agreed to a certain outline on the | | 
4 20 wav this thing was running. I had detected a slight problem, | , 
| 
. 21 and Mrs. Silver doesn't believe it is a problem, but I wonder 
22 if the Court would be receptive to the thought. | 
3 There may be an interim period in which the excess 
: W supervisors, A, B or C -~ there may be a question as to 
25 whether they are boing paid anc by Whom. 
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THE COURT: Look, Mr. Greenwald, 1 need help, and 
this is not helpful. I have done what I consider more than 
any judge is obliged to do to get this thing resolved. I am 
tired of practicing law without compensation. It is up to you 
people to get down and do what I said. It is more than fair. 

I have extended you every courtesy since sai 12. 
The time comes to resolve this. Arguments and debates here 
in open court do not help me now. 

MR. GREFNWALD: I think Mrs. Silver and I are in 
agreement. 

THE COURT: Fine. You do whatever you want to do. 
You are a responsible, capable lawyer, to my knowledge, and I 
mean that. I am not being fresh or funny. I cies Cine. 
Therefore I think that it is particularly encumbant upon you 
and her, if you agree cn anything, to say so. You will have 
a right to submit it to me next Friday. 

MR. GREENWALD: Thank you, your Honor. 

THE COURT: I want to turn to, first, the problem 
of the Kaye, Scholer letter. It is getting late, gentlemen. 
Tt has been a long day. Let's not have a lot of debates, 
again, on this. What is the problem? 

MR. JACOBSON: I might be able to cut matters rather 
short. Perhaps my letter was psychologically not properly 


put. In fact, except for perhans 32 or 37 people, depending 
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2 on how one views the matter, all of these III(b) mS ts ie 
3 have been completed. In fact, as I understand things, the 
4 number that have to be examined may not even ba 32.0or 37; 
5 because under the final judqment people were given the option 
6, of not only taking the on-the-job test to become qualified 
7 but also taking the III(b) test, and the Board of Examiners' 
8 list of the number of people who have to be examined under | 
9 tII(b) includes people who may not in fact want to be examined, | 
10 under III(b) any longer. So there are very few people left anit 
ll the Board of Examiners merely needs a short additional period | 
12 to conclude these 30 examples of about 32 persznic at most. 

| 13 In my letter I ref2rred to a number of the problems | | 
14 which have caused the Board to not complete all of them. | 
15 THE COURT: You know, that really offends me, 
16 because even if I h-ve to go to Judge Griesa -- I am prepared 

" 17 to go to him -- I do not think that it is incumbent upon the 

18 Board to use these other ‘lawsuits as an excuse to not comply 
19 with orders of this Court in an ancicnt lawsuit now joing on 

. 20 fi « vears old. I just think that it is outragcous. 
21 MR. JACOBSON: Your Honor, I might say, first -- 


THE COURT: I will be perfectly glad to meet with 


22 

yA Judge Griesa and point this out to him. .I do not believe he 
2A would disagree with me. I do not think you people have made 
25 


it clear to him what is going on here. 
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2 MR. JACOPSON Your !lonor, I might say that perhaps 
3 more than any party to this lawsuit, the Board of Examiners 
4 \|| would be very happy to see a personal comprehensive examina- 
5 : tion system adopted. 
e THE COURT: I should think so. 
7 MR. JACOBSL’: We would be very happy to see that 
8 || happen. The interim system would then be phased out over a 
9 | period of time and the Board of Examiners could go on with its 
10 | business subject to the plan that is approved by the Court. 
ll I can assure you that the Board of Examiners’ .....erest is not 
12 in @ragging this matter out. The reference t~ these ther 
13 matters was only to bring to the Court's attention the fact . 
14 that there are matters which are somewhat beyond the ; 
15 examiner's control. ‘ 3 
16 THE COURT: I say to you, sir, that you knew before 
17 you wrote this Jetter, your office certainly knows, that I am 
18 well aware of those other c-ses. 
19 Second of all, you do not scem to see my point. I 
20 believe this case desexves priority. It is the first in point 
21 of time by years. It has bren litigated up and down the 
22 river and all around the ben. The Court of Appeal. nd this 
23 Court, vou, all other counsel, agree we should and we must 
24 conclude it with dispatch. For that reason I was deepl:’ | 
25 offended hy your letter, because what you were saying was, 
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in effect, "Don't blame us, Judgee haby, it is all the fault 


of other judges in your Court," and so on and so on. Well, 
that is just not so. And if it is so, you have every right 
to speak to me and I «ill speak to the other judges. 

My suspicion is that the other judges are not 
really the cause of this at all, or the other cases. My 
suspicion is that it is the same old business we have 
encountered in the past. 

MR. JACOBSON: Your Honor, perhaps my letter was | 
not properly drawn. 

THE COURT: I would agree with that. It certainly 
offended me. i will be honest with you. 

MR. JACOBSON: I might add this: The reason that 
we did not enthiics letter earlier was that the Board of 
Examiners was honestly trying to conclude every one of these 
examples. 

THE COURT: I will accept that. 

MR. JACOBSON: With the additional short period, 
all of these II(b) examples will be concluded er report will 

: | 

© filed as reauired by paraqraph VI of the final judement. | 

THE COURT: You sav that you want or, rather, your 
client wants until Novemker -- 

MR. JACOBSC’: We say the end of November, because 


there are, 28 I say, depending cn how one views things 
t GSr 
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some-odd or less people to be examined, some of whom I 
understand are unavailable and we may have to just file a 
report and say that some of these people are unavailable. 

THE COURT: If they are unavailable, I agree. 

4rs. DuRois, what do you say to all this? 

MRS. DUBOIS: Just with respect briefly to the 
excuses about the other cases, I just think that those excuses, 


as I understand it, have been made in the other cases also. 


I really do not think from pla‘ntiffs' point of view we care 


any more whether the Board of Examiners has a reason or does 
not have a reason for why it has failed to comply from day 
one with every single provision of the order. It scems to me 
that is irrelevant at this point to us. 

THE COURT: You doe not have to convince me at least 
that these other cases are no good excuse. As a matter of. 
fact, I think you and this Court deserve priority. I really 
do. And I am »repared to order it if need be. 

MRS. DUBOIS: What I would like to go on to is 
what to my mind this letter doesn't just illustrate but 
conclusively demonstrates, that the Board of Examiners is 
either unable or unwilling to comply with the order as written 
specifically with respect to the on-the-job performance 
evaluations, and 1 ink in light of that inability or 


unwillingness it brines as k to the noint at which your 
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Honor really entered the case and we were discussing sanctions 


or alternative relief for plaintiffs. 


I would like to focus not on the ITI(b) group but on! 


| 


the III(c) group, which is the on-the-job performance examina- 


tions, which is skipped over rather lightly and tellingly 
in the -ter. The letter states that as of ‘tovemler 7th, 
153 persons have qualified ‘or the second round, as they 
call it, of on-the-job performance evaluations. 

THE COURT: Where is this? 

MRS. DUBOIS: Page 4 of the ljetter, your Honor, next 
to the last paragraph at the top of the page. ; | 


It then goes on to say that under present circum- 


stances the second round of the evaluations has been delayed. 


I would like to point out to the Court first exactly what the 


order says about the on-the-job performance evaluations. 


Those evaluations were supposed to have been going 


17 
18 on on an ongoing basis ever since this Court sianed its 
sanctions and the only thing that ever got the Board of 


tyaminers off tha ground at all. Now, under the orcer ever 


19 order of April 15, which was the order, you remember, | 
since that date on an ongoing basis, persons who satisfied | 
i 


the five-month requirement were supposed to be getting notice 


from the Board of Fdaucation and then were supposed to be 


evaluated within 60 davs by the RPoard of Examiners. | 
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THE COURT: I know. 

MRS. DuBOIS: This is the first indication to us and 
the Court that the Board of Examiners was totally ere 
the order's provisions and I take it to be an indication that 
they are acting in comple -e bad faith, since we have asked on 
several occasions of the Board of Examiners' counsel whether 
something was going on with respect to the on-the-job per- 
formance evaluation and were given sort of general indications 
that yes, it was, but they did not know what exactly. 

THE COURT: lIere we are iate in the day. I really 


share a great deal of your concern. I really do. This is an 


outrage. Suddenly to be told about it a few hours ago I 


think is really very unfair to you and unfair to the Court. 


But what do you think that we can do about it now? 

MRS. DuBOIS: I think we can do exactly what we 
asked the Court to do last spring and what you did in partial 
form. I really do feel that this demonstrates the Poard of 
Examiners will not perform these on-the-job performance 
dvaloukione: 

What we asked for last spring was a sanction that 
provided that if the Roard of [Txaminers did not finally meet 
a deadline set by the Court for performing the first round, 
that then a sanction or alternative relief would. go into 


ffeet, and what your Voner's foril 15 order provided as the 
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sanction or the alternative relief was that plaintiffs' class 


| 
or chat this group of people who have satisfied the five-month 
eligibility qualifications would be automatically licensed | 
unless the local school boards certify within 30 days that | 
they were not performing adequately. 
It seems to me that seven months after that order 

was entered, the Board of Examiners has again been seven 
9 months delinquent in what it is supposed to co under the order 
| | 
10 and has demonstrated beyond any Goubt it is not going to 
' 
il perform those examinations the way it is supposed to and | 
12 instead of our having to go through: delay after delay, I or 
13 suagest that the Court enter essentially paragraphs 6 and 7 | 
| 


of its April 15 order, but now just simply enter that as a 
sanction or as alternative relief, which appears to be the 
only practical relief for plaintiffs' case. 
THE COURT: You are going to have to submit an 
order, because that will not be self-trigqgering right now. 
MRS. DUBOIS: It won't. I realize I would have to | 


submit an order and I have not obvicusly been able to since 


I only got this today. Put it seems to me that uncer the 


circumstances that is the only thing that will get us and the 


P : oF | 
Court out of this endless bickering over dates which are never 


! 
met. There has not been a date met since July 12, 1973, when 


‘ 


25 Judqe “lansficld's order want into effect. 
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THM COURT: You submit a proposed order. I would 


think that Kaye, Scholer is going to have to have an under- 


standing with their client. This is just endless. 


MR. JACORSON: Your Honor, may I be heard. I think 
the plaintiffs have distorted the facts in stacing what has 
occurred. 

THE COURT: I am just looking at what you say in you 
letter. 

MR. JACOBSON: My letter sated that as of a certain 
date another group of individuals has_-served five months on- 
the-job and therefore under the provisions of paragraph II1I(c) 
were entitled to be, if they applicd, examined for their 
on-the-job performance. 

Now, the plaintiffs' counsel has stated that. we have 
never met'any deadlines. ‘hat is nonsense. The Court knows 
that over 700 people were cxamined on-the-job. A report was 
filed with the Court in July with respect to those people. 

THE COURT: But we have had an awful lot of deadline 
bustine and it has happened in such a way that we are almost 
powerless as a practical matter because we never learn about 
it until the last moment. Then it is really scrt of too late. 

I have been practically a fulltime master, see 


it, in this case anyhow. We would be going on daily 


really tried to cone with these problems. 


EL LS ET SS 


A A 2 
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MR. JACOBSON: What the plaintiffs are referring to 
now is not a date that says October 2nd a certain number of 
people are supposed to be examined. It is a provision in the 
final judgment which refers to how the process of on-the-job 
examination is supposed to be accomplished and it does not 
have a self-executing date. 

THE COURT: No, .o. She agreed with that. 

MRS. DUBOIS: I do not agree with that. That is 
just Simply inaccurate, your Honor. I can point to two 
parts of the order. There are two parts of the order that 
make aver -- 

THE COURT: You agree that there is no self- 
triggering process about the sanctions? 

MRS. DUBOIS: About the sanctions, but as far as 
the date -- 

THE COURT: I understood yc. the first time. 

Look, it is not going to do any good for the three 
of us sitting here tonight frustrated by this unfortunate 
position. What vou do nut seem to understand, sir, is Mrs. 
NuBois and this Court. are mut in an impossible position by 
this hind of behavior. There is nothing we car ao about it 
except get it out in the open now. 


I am going to vermit her to submit a vroposed orcer 


on the basis of an affidnivit, if she sures td, 2s tc whv she 


ee SE EE EN ee HS OS 
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thinks that this is bad faith ieiconeitiia ion’ ath with the April 
order of this Court. You are obviously entitled to respond. 

I am sorry. It is a tragedy that we should go 
throuch all this trouble. But it is fairer and better than 
having a haagling session when I am in the midst of a long 
trial, Mrs. DuRois is in the process of doing other eiitnlins 
I am sure, to be served with a letter such as this today. 

It was not even scheduled. I tA: hor call this meeting for 
this purpose. 

MR. JACOBSON: Your Honor -- 

THE COURT: As far as I am concerned, you took 
complete advantage of all of us. JI am sure that your client, 
and you did not mean to, but that is the way it came out. 

MR. JACOBSON: Your Honcr, my letter was not 
addressed to the question of the on-the-jcb tests which 
plaintiff is now raising to this Court. 

THE COURT: You raised it I got the same impressio 
Mrs. DuBois did. It just sounds to me as though this is a 
complete fireball. I am sorry. It may not be true, but 
your letter did nothing but raise haggles up and down the line 

fr. JACOBSON: Your bara may I raise two matters? 

THE COURT: No, you may not, because you are the 


one who snid we had to vut this on tonight. 


MR. JACOHSON: I cid not say that.at all. | 
i 
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THE COURT: Look at your letter. 
MR. JACOBSON: I suggested you either consider it 
today or at some other time at your convenience, your Honor. 


THE COURT: In the meantime Mrs. DuBois is faced 


with the preblem that you are not going to comply. That is 
precisely what I am suggesting too. She is going to have an 
opportunity to submit a proposed order. 

wR. JACOBSON: I just wanted to distinguish between | 
two things. 

THE COURT: You will have time to distinguish. 
Do not say any more. This letter is bad enough as it is. 

MR. JACOBSON: Your lionor -~ 

THE COURT: Please. You are going to have your 
chance. Not tonight. 

Now, would you submit and serve Kaye, Scholer with 


a proposed order or whatever you are prepared to do when you 


of view and it might help Kaye, Scholer if you submit an 
affidavit reciting chapter and verse as to what happened in 
your view and what should be dono. 

Then you, sir, or Mr. Cohen, will have a chance to 


think about it. I think it might be wise from your own point 
respond as you see fit. | 
| 


LOLI LO 


MR. JACOBSON: I do not want to address myself to 


that. I just want to draw onc distinction. | 


© 


19 


21 
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The bulk of my letter -- let me put it chat wey -- was 
addressed to 3(b) examinations. Plaintiffs' concern now is 
addressed to on-the-job performance evaluations, which is a 
G@ifferent question. 

All I ask is whether it is my understanding that 
plaintiffs do not object to allowing the Board to finish 
the 3(b) by the end of November and their only objection has 
to do with the on-the-job tests. 

THE COURT: Let's not take my time and the reporter’ 
tire for that. You can ask Mrs. DuBois that as soon as we 
are finished. I have had a long day, sir, and I am not 
going to hear haggles like this. It is not my function, as 
I see it, let alone making any sense, if it were. 

Mrs. DuBois, the remaining business that I raised, 
and perhaps I was unwise for similar reasons in raising it, 


because I do not want to get you concerned. 


I understand the position of the city and you. ; 
There is a fight about liability. I am going to hear you 
about that at the right time. But I insist that we not do 

that until I see something in the nature of a final order of 
judgment closing this case out as hest we can close it. 

| MRS. DuBOIS: Your ilonor, I can understand the | 


| position. Obviously that is of much lesser imnortance, the 


| 
| matter of counsel] fees is of less importance that solving the 


~——— eee 


. 


~ 


be] 


ow 


> 
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substantive issues in the case. I cannot possibly disagree 
with that. I do not think it is important enough to spend ea 
lot of time on it. 


My feeling was that the issue of liability is 


something that we have arqued, have briefed, and to plaintiff's 


way of thinking, is relatively simple, and if it were decided 
it would enable us and the defendants to work out everything 
else and present a final judgment that included the fees. 

THE COURT: I see. In other words, what you are 
saying is you would like this Court to write an opinion or 
a memo resolving the liability issuc? 

MRS. DuROIS: Yes, your Honor. 

THE COURT: Now or as soon as I can? 

MRS. DuBOIS: Right. 

THE COURT: Okay. I think that possibly would be 
a usetul endeavor. 

MRS. DuBOIS: Then we thought stage two, if there 
were liability, how much it should be would be something that 
certainly would be subject to necotiation and might be able 
to be worked out without further bothering the Court. 

THE COURT: J do not think that is such a bad idea. 
“r. Bernikow and you both feel you have submitted all you 
think you should on the legal issue? 


MR. BRRNINOt: On the issuo of liability. 


« 


{ 
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2 THE COURT: Yes. 
3 ‘MR. BERNIKOW: Yes, that is true. 
4 THE COURT: Frankly, I had hoped to avoid even 
5 "| doing that because I have been engaged in long trials. Those 
6 | will end some day soon and I am sure I can get to it. 
° | 
7 | Okay. I get you. . Let's leave it at that. If you 
8 could answer this young gentleman, Mr. Cacobson, as you see 
9 fit, then I will just wait to hear from both of you. 
10 MR. BERNIKOW: Your Honor, may I just raise one ~ 
11 further thing. I know it is a late time. 7 
12 In my opening remarks I did raise a question as to 
13 reassiqnment insofar as Groun C. We are ‘duende -- is 
14 THE COURT: I70k, Group C, my dear fellow, I did 
15 not want to be rude when you raised it, but lcok at the 
16 | proportions. You could not put it any differently than I 
’ 7 put it. Don't you sec what I am saying? 
! 
18 MR. BERNIKGW: I do, your Honor. 
19 THE COURT: I do not know what else I can say to you 
20 But if you do not like it you have every right to submit a 
91 counterproposal. 
22 || MR. BERNIKXOW: It is not that we do not like it, 
23 vour Honor. We just want it to be spelled out before any 
2A confusion in the future. 


TIn COURT: You couldn't have a proportion for Grou 


6 


- 


is =) 


10 


15 


16 


17 


18 
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C. Don't you see that? I do not knot at else to say to you 


It seems so obvious to me. 

MRS. SILVER: Your Honor, in fairness to Mr. 
Rernikew I think T must sey that we have something of the 
same problem. On the assumption that the meaning of IV is 
that someone might be placed in anv position, including a 
pesition where the effective placement would be to bump 
someone else, $f that were: true: == 

THE COURT: Look, I cannot argue with you. If you 
do not like it change it. I did the best I can. I do not 
want to quibble with you nic®: people. If you do not feel 
I am giving you every ch. cc, believe me, I just want you to 
do 2t. 

We have spent since July. Unless J get something 
done soon I am going up the wall. That is the usual problem 
in this case. 

MRS. SILVER: Your Honor, I will undertake in 
connection with the submission of our proposed order to attach 
a covering letter explaining anything on which we think there 
may be any doubt. 

THn COURT: Just change the lenguade, Mrs. Silver. 

t have utmost confidence in your judament. If you want to 
change the language I will not be offended. 1 just want 9 


do the job. 


j 
' 
| 
| 
! 
' 
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2 We rack up hours of talk, talx, talk, and we get nowhere. I 

3 want to get somewhere. You are free to put any change in. 

4) If you want to talk to Mr. Patterson about it, why, talk to 

“a him. I cannot imagine anything that would bother me less 

6 than to have you say, "I would rather have this languace.” 

7 MRS. SILVER: We are more concerned, your Honor, 

8 that someone will subseau: tly suy that they did not under- : 
i 

9 stand what was meant. : 

10 THE COURT: Fine. I understand that. I Go not hav | 

ul any pride about that. I just want to get some movement for 

12 a change. It is so hard in this case to get anything done _ 3 

13 of substance. 

14 MRS. SILVER: May I impose on you one cama further, 

15 your Honor, to ask one question about clarification of this 

16 || document. ; 

17 THR COURT: I am not going to. If you want to 

18 talk to Mr. Patterson -- he knows as much if not nei than 

19 I will ever know about it now -- why don't you ask him. 

0 Fine. Good night. 

21 
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Letter dated November 14, 1974, from Michael A. Rebell 
to Tyler, J. 


REBELL & KRIEGER 
ATTORNEYS AT LAW 
230 PARK AVENUE 
NEW ‘YORK, N. Y. 10017 
(212) 532-2211 


MICHAEL A. RESELL WESTCHESTER OFFICE 
DENNIS C. KRIEGER 90 MAPLE AVENUE 
: WHITE PLAINS, NEW YORK 10601 
(914) 949.5525 


November 14, 1974 


Honorable Harold !:. Tyier, Jr. 
United States District Court 
Southern District of New York 
United States Court House 
Foley Squace 
New York, New York 10007 
Re: Chance v. Board of Examiners 
70 Civ 414) 


Dear Judge Tyler: 


Pursuant to your instructions at the hearing last 
Friday, I am writing to convey the comments of amicus curiae 
New York City School Board Association concerning the Court's 


proposal for resolution of the pending "“excessing" issue. 


As I mentioned during my oral remarks at the hearing, 
, the Association is greatly concerned about the extent to which 
the proposed Order may interfere with the operations of the 
decentralized school system in the City of New York. Aithough 
oy we appreciate that any attempt to protect the Constitutional 
rights of the plaintiff class in this matter may to a certain 
extent affect the domain of State law and administration, we 
believe that in comparison with your prior proposal the 
e interference inherent in the reformulated proposal would be 
extensive. Specifically, we see the following problems: 


1. The required calculation and re-calculation of 
ethnic proportions prior to each excessing shift would involve 
a significant time lag. Especially if the system is to be 
implemented on an inter-district basis, each community board 
would have to await the compilation of information by the 
central office of personnel from all 32 community districts 
before any actions could be taken. Based on past experience 
with this type of central clearance, it would be nc exag~- 
geration to assume that a delay of at least several weeks or 
even months would be the norm in each exces‘: ig situation. 
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Honorable Harold R. Tyler, Jr. -2- November 14, 1974 


2. he necessary administrative discretion of 


community school boards to make rational excessing decisions 

in times of budgetary stringency would he significantly 
impeded if the boards were to be required to clear all 
proposed excessing shifts with the central office of personnel. 
Under both the traditional excessing system and the Court's 
pricr proposal there would be no such interference with 
decision-making regarding excessings at the district level; 
inter-distri-t seniority requirements or special rights of 

the plaintiff class would have been considered only after 
supervisors had been excessed out of their own districts. 


The anticipated central involvement in local 
personel decisions would be extensive since it appears that 
every intra-district personnel shift, "bumping", or lay-off 
would be subject to prior central review. If implemented on 
an inter-district basis, this ‘system would make personnel 
administration in each community district depend on the on- 
going decisional process in every other district and would 
grant the Executive Director of Personnel wide-ranging 
discretionary power to determine, for example, whether District 
"A" rather than District "B" must change an initial excessing 
decision to bring the ethnic proportion lines into city-wide 
balance. 


If the reformulated proposal is to be signed in 
substantially its present form, we would respectfully request, 
at the least, that the Executive Director of the Office of 
Personnel be required to present proposed regulations (and 
any later modifications of such regulations) to the pisintiffs 
and the community boards for comment, at least two weeks 
prior to their effective date. 


3. Although the Association is not prepared to take 
a position opposing the imposition of an explicit racial 
quota system where there would be no alternative method for 
vindicating plaintiffs' rights, we seriously question the 
desirability of risking the potential dissension and polari- 
zation of a racial quota system under present circumstances, 
especially since plaintiffs have previously indicated that 
they would be satisfied with a system that provided special 
protection for all supervisors appointed since the date of 
this Court's original injunction, rather than only for members 
of specific ethnic groups, some of whom were appointed even 
before the date of the injunction. 


J 3004 


Letter dated November 14, 1974, from Michael A. Rebell 
to Tyler, J. 


REBELL & KRIEGER 
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In contrast to the serious administrative and 
political problems raised by the Court's reformulated 
proposal, the Association believes that the approach taken 
in the Court's earlier proposal would fully protect plaintiffs' 
rights while minimally interfering with the administration 
of the school system. To the extent that the prior proposal 
impinged on the domain of State law issues, such interference 

was fully consistent with the on-the-job performance licensing 
approach already endorsed by the Court and would have 
guaranteed an excessed supervisor priority rights to continue 
his career opportunities under the jurisdiction of his 
original appointing authority. The only serious objections 
raised by defendants against the prior proposal involved 
allegations of excessive cost. We are prepared to show that 
these allegations were exaggerated and that, in any event, 

the time lags inherent to the reformulated proposal inevitably 
would result in even larger cost factors. 


During the course of my oral remarks at the hearing, 
I expressed an additional concern that the implementatio:r of 
your proposed Order might undermine the position of the 
Association and 2 number of individual community school boards 
in the excessing litigation now pending before the New York 
State Court of Appeals. Both your comments from the Bench 
and further remarks of Mr. Patterson after the hearing have 
satisfied me that the proposed Order was carefully drafted 
to ensure that its provisions could be implemented under 
either an inter-district or an intra-district excessing system; 
in other words, it is my present understanding that your 
Order must be read as being neutral on the State law issues 
now pending before the Court of Appeals. In order to remove 
any possible doubt on this point, I would respectfully suggest 
that the following provision be added to the Order if it is 
to be signed in substantially its present form; 


"The provisions of this Order are not intended to 
interfere with existing State laws and regulations, 
except where absolutely necessary to protect rights of 
members of the plaintiff class which are guaranteed 
under the Constitution and laws of the United States. 
Accordingly, it is explicitly understood that the 
excessing system and the modifications of said system 
ordered herein will be implemented on a "city-wide 
basis" or a "community district basis" in accordance 
with the provisions or the New York State Education 
Law as finally determined by the Court of Appeals of 
the State of New York." 


¢ 
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In conclusion, for all the reasons mentioned in 
this letter and at the hearing, we would respectfully request 
that the Court reconsider the desirability of its prior 
proposal in light of the serious administrative and political 
problems raised by the present reformulated Order, or, at 
the least, delay the signing of said Order until such time 


as the New York State Court of Appeals will have rendered a 
final judgment on the pending State law issues which will 
be argued in Albany on November 21st. 


Respectfully submitted, 


REBELL & KRIEGER 


Ron i Se 


MAR: st 


cc: Jeanne R. Silver, Atty. 
Elizabeth DuBois, Atty. 
Leonara Bernikow, Esq. 
Leonard Greenwald, Esq. 
Saul Z. Cohen, Esq. 
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m Jeanne R. Silver 
to Tyler, J. 


JEANNE R. SILVER 


Attorney at Law 


20 WEST 40™ STREET 


NEW YORK. N. Y. 10018 


(21 


Hon. Harold R. Tyler, Jr. 
U.S. District Judge 

U.S. District Court 

Southern District of New York 
Foley Square 


New York. N.Y. 10007 
Ri: ‘Chance v. Board o 
70 Civ. 4141 


Dear Judge Tyler: 


ur i 
Ord 
dv 


In accordance with yo 
ment ‘the enclosed Proposed 
order is a slightly modifie 


submitted to the parties last wee 


last Friday. 


As we stated in Court, pl 
posed was a reasonable comprom 
which have been presented. 
adhere in all respects to the 
cations, intended primarily fo 
we discussed in court, a new d 
(II.C) with respect to automat 
sonnel and some elaboration of 
mitted to Your Honor (VI). 


The primary purpose of th 


— 


2) 354-6100 


No caber 15, 1974 


f Examiners 


nstructions, we have noticed for settle- 
er with respect to excessing. This 
ersion of the draft which Your Honor 

k and which was discussed in court 


aintiffs felt that the plan you pro- 
ise of the many conflicting contentions 


Thus, our proposed order is intended to 


substance of your draft. Our modifi- 

r clarity, are confined to those which 
efinition paragraph (I) a provision 

ic appointment of newly licensed per- 

the reporting provision already sub- 


e new definitions is to clarify and try 


to resolve the problem we raised in Court 


about possible redunvancy 


of "bumping" provision in par 
we believe the solution depen 
“excessing" is defined. If, 

to indicate, the term includes 
are covered by the "Excessing" 
the "Bumping" provision indeed 
eliminated the provision while 
cessing" explicit in paragraph 


agraph III of your croft. On reflection 
ds upon the manner in which the term 

as present Contractual Provisions seem 
both bumping and being bumped, bumpings 
formula, and the further protection of 
seems unnecessary. We have accordingly 
making the presumed definition of "ex- 
oz..." 
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The modification of paragraph I.C of your draft (II.C of ours) 
is designed to resolve the issue previously raised before Your 
Honor of whether an acting supervisor is automatically appointed 
upon licensure pursuant to the interim evaluation plan. We under- 
stood that your paragraph I.C contemplated that an assignee within 
Group A or B should be deemed appointed at least for the purpose of 
the excessing covered by the Order. The language of the first sen- 
tence in paragraph II.C would make more explicit this provision, ' 
which is essential as an element of any excessing order to which we 
could consent. 


Plaintiffs believe that it is desirable at the same time to re- 
solve the appointment problem for all purposes. Since we understand 
that defendant Board of Education shares our view that automatic 
appointment is desirable, we have included the second sentence of 
paragr II.C with that objective. 


Sincerely yours, 


Elizabeth B. DuBois 


Jeanne R. Silve 


Leonard Bernikow, Esq. 
Saul Z. Cohen, Esq. 

Leonard Greenwald, Esq. 
Michaei A. Rebell, Esq. 
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| THE UNITED STATES DISTRICT COURT 
THE SOUTHERN DISTRICT OF NEW YORK 


-—98Te eee eereweeneeeeeeeneewrenr ere = ¢ 


BOSTON M. CHANCE, $ 
|, LOUIS C. MERCADO, et al., : 


Plaintiffs 
Vv. 70 Civ. 4141 
“ H.R.T. 
THE BOARD OF EXAMINERS AND THE BOARD OF NOTICE OF SETTLEMENT 


EDUCATION OF THE CITY OF NEW YORK, et al., 


Defendants. 


| TO: Adrian Burke 


Attn: Leonard Bernikow 
The Corporation Counsel 
Municipal Building 

New York, New York 10007 


Kaye, Scholer, Fierman, Hays and 
Handler 

425 Park Avenue 

New York, New York 10022 


Attorneys for Defendants 


Michael Rebell, Esq. 
Rebell & Krieger 

230 Park Avenue 

New York, New York 10017 


Attorney for Amicus Curiae 


Leonard Greenwald, Esq. 
Frankle & Greenwald 

80 Eighth Avenue 

New York, New York 10011 


Attorney for Intervenors 
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| SIRS: 
PLEASE TAKE NOTICE that the annexed proposed order will be presented to 
the Honorable Harold R. Tyler at the United States Courthouse, 40 Foley Square, 


' New York, New York, on the 19th day of November, 1974, for settlement and 
signature. 


Dated: New York, New York 
November 15, 1974 


JEANNE R. SILVER 

20 Wes 40th Street 

New York, New York 10018 
{212) 354-6100 


ELIZABETH B. DuBOIS 

(Legal Action Center of the City of 
New York, Inc.) 

271 Madison Avenue 

New York, New York 10016 

(212) 679-6502 

GEORGE COOPER 

Columbia University Law School 

116 Street and Broadway 

New York, New York 10027 


10 Columbus Circle 


| 
JACK GREENBERG k 
New York, New York 10019 


Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT ' 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUIS C. MERCADO, 


et ale, : 
Plaintiffs, ; 
-against— 
$ 7O Civ. 4U1 
THE BOARD OF EXAMINEHS AND THE BOARD (H.R.T.) 
OF EDUCATION OF THE CITY OF NEW YCRK, 
et al., ‘ 
Defendants. 


ORQER 


Aa ee ere 


Plaintiffs and defendant Board of Education having appeared befo 
this Court to request certain rulings regarding the continued applicability of 
"excessing" regulations set forth in an agreement between said defendant and 


the Council of Supervisors and Administrators of the City of New York, Iocal 1, 


School Administrators and Supervisors Organizing Committee, AFI-CIO, (herein- 


after "CSA"). and plaintiffs having urged that contimed implementation of such 


rules, or any rules which would have a discriminatory impact on the "acting" 
‘pervisors assigned pursuant to this Court's orders, would be inconsistent 


with the Court's decisions herein, anc plaintiffs having proposed an alternati ) 


Ee aA 


approach to the excessing of supervisory personnel, and the defendant, Board of 
Education, the "CSA" as Intervenor, and the New York City School Boards Associ- 


| 
| 
| 
ation as amicus curiae, having each proposed certain modifications in existing 
rules,and the Court having issued a preliminary Order in respect to this | 

\ 

| 


matter on july >.), 1974, and the Court having receivec certain further reports 


and held further fiearings thereon at) which the parties, the Intervenor and | 
j 
| 


amicus curias were represented: 


Jog 
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Plaintiffs’ Proposed Order 


‘ 


|! IT IS HEREBY ORDERED: 
This Court's Order of July 30, 1974 is rescinded and the follow- 


ing provisions shall govern the intra~listrict and inter~district excessing of 


I. Definitions 


A. As used herein, the term "examination" includes any examination 


| 

| 
supervisory personnel in the New York City school system. | ' 
authorized by paragraph III of the Final Judgment in this case, not excluding | 


“ On=job evaluations. 


B. As used herein, "excessing" means the removal of a supervisor from a 
; position in which he is serving as a result of the abolition of such position 


| Or another position at the same or a higher level than that from which he is 


a a ee 


| removed. 
IT. Persons Affected by this Order: 
i A. The persons affected by this order shall consist of all persons ocmupy— 


il ing any supervisory position whether on an acting or regular basis in the New | 
i 


' 
;, York City public school system as of the date that any supervisory position is 


{ 


i to be terminated. Such supervisors shall be divided into three groups. Group 
A shall consist of all black supervisors. Group B shall consist of all super=— 
visors of Puerto Rican or Latin American descent or origin. Group C shall con- 
sist of all supervisors not in Group A or Group B. 


B. Any person otherwise qualified to be in Group A, B or C shall be 


excluded from the operation of this order, either; 
1. if he has been assigned or appointed to a supervisory 
position for less than five months as of the date he is to be 


| 
i 
| excessed from a position; or 
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a. he does not hold a valid supervisory license as of 
the date he is to bz excessed; and 

b. he has failed to take or complete or has failed the 

i appropriate licensing examination or re-examination after 
| adequate notice and, in the case of a first examination, 

| during a period in which he had the opportunity to take or 
complete the appropriate examination. 

1 C. For purposes of implementing this order, the date of “appointment” of | 
i} a supervisor not excluded from its operation shall be deemed to be the earlier 

| of (1) the date on which he was appointed to his position or (2) the date on 
which he was assigned thereto pursuant to then applicable rules or regulations : 
‘of the defendants. For all purposes, the licensure of any individual serving | 


in an acting position pursuant to assignment in accordance with then applicable | 


| rules or regulations of the defendant shall also constitute his appointment, 


i effective as of the date of his assignment. 
i D. If a person occupying a supervisory position has not had en opportunity 
HI 


to be examined although he has served for more than five months and is eligible 


| 


for on—job evaluation,or is in the process of taking an examination or re~ 


i examination for a supervisory license, or if the results of such an examination, 


or re-examination have not been evaluated, the supervisor shall not be 


excessed until the resul. wre evaluated unless he could be excessed. 


{ 


' 

| even if he held a valid supervisory license as of the date of his original 
assignment to a supervisory position. 
| 


III. Excessing: 
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A. The total number of supervisors shall t? calculated separately for 

| Group A(A), for Group B(B), and for Group C(C) as of the date that any super~ 
|i Visory position is to be terminated. These numbers shall be totalled for all 
|| groups (A+B+C). ‘The proportion that A bears to the total (A+B+C) shall be 


A 
- calculated (A/(A+B+C) ). The proportion that B bears to the total (A+B+C) 


| 

| 
shal be calculated (B/(A+B+C) ). ; | 
B. The mumber of supervisors in Group A who are to be excessed at any 
time divided by the total number of supervisors in Groups A, B, and C who are | 
| to be excessed at that same time shall not exceed A/(A+B+C). The mumber of | | 
| supervisors in Group B who are to be excessed at any time divided by the totel 
number of supervisors in Groups A, B, and C who are to be excessed at that same 
time shall not exceed B/(A+B+C). 
‘| LV. Reassignment; 
i Persons from Groups A and B who have been excessed shall be reassigned to 
| appropriate supervisory vacancies in such a mamner that A/(A+B+C) and B/(A+B+C) 
:' dO not decrease. 

V. Overseer: 

Board of Education 
The Executive Director for Personnel, shal. take all steps necessary to 

insure compliance with this order; shall require appointing authorities to 
supply all information necessary to execute this order; and shall require ap~ 


pointing authorities to act in whatever manner is necessary to execute this 


order, provided, however, that he complies to the maximum extent possible with 


i all other relevant laws, contracts, policies, and agreements. 
i! 


| VI. Reporting: 


| 
| 
| 
| 
| 


' 
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The defendant Board of Education shall furnish to plaintiffs copies of 
all instructions, directives or orders issued to any appointing authorities, 


their responsible officers,or other persons in respect to the excessing of 


| 
| supervisors. No later than 15 days prior to the effective date of any excess— | 


. ing decisions or orders, the Board shall report to plaintiffs the name and Group, 


of all personnel to be excessed, the positions from which they will be excessed,! 


| positions to which they will be transferred ,and data or computations on the 


| basis of which defendants conclude that such excessing and transfers will 


‘ comply with this Order. 


| Dated: New York, New York 


VII. Duration: 
This Order shall be effective retroactively to July 30, 1974, and pros- 


pectively until November 30, 1977. 


November , 1974 
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Letter dated November 15, 1974, from Leonard Rernikow +.» >. 


to Tyler, J. pee 3 


—— 


LAW DEPARTMENT 
MUNICIPAL BUILDING 


ee ne ae 


‘ eh 
Ble nr. Re Ce. S 


= 


NEW YORK, N. Y. 10007 


ADRIAN P. BURKE, Corporation Counsel 


* 


' November 15, 1974 i? ee 
Ln Hyg FR 
3 ile hart «<j 
Hon. Harold R. Tyler, Jr. at sat 


U.S. District Judge Sees 
U.S. District Court og cas 
Southern District of New York eg fee 
Foley Square BRS 4 af | 38h. 
New York, N.Y. 10007 ; eae - 


a 


5; # nN i. .F 


Re: Chance v. 
70 Civ. 41 


Dear Judge Tyler: 


Pursuant to your instruttions, I am Bis 
herewith a proposed order dealing with excegsing, on 
half of the Board of Education of the City’ of Hew : 


The Court in distributing its proposed * . 
to counsel, on November 8, 1974, emphasized its cane® 
about preserving the gains achieved by plaintiffs is: 
action. We believe the Board's order fulfills by 
without the imposition of a quota system. fhe 
Education is unalterably opposed to the concept 
as implied in the Court's order. The Board's order’ $ 
jobs for all excessed persons including Blacks and Puerte. 
Ricans. It insures against any Black or Puerto Rican «* 
supervisor losing his or her job. because 6f excessing..« It 
even goes further than the court's ratio and insures tt 25 
the current number will not be dismissed because of ss. 
The reason for this is that all those to be soccer ab 
guaranteed a placement in an appropriate existing vacancy 
or one that will open before any such vacancies ire fi 
anywhere in the system. It must be remembered that exc ine 
of supervisors is only done once a year, th August ery orig: 
is no permitted, and that there are more ; 

jobs_ for every supervisory vacancy} 


The only problem arises in the so-called exotic © ~ 
titles such as "Supervisor of Early Childhood", Sguper vines , 
Library" and “Attendance Supervisor" ;*»fhe overwhelming majority 
of those few would be excessed, if not all of them, in that 
~ategory have long been in the system and are most probably. 


RESELL & KHIEGER 


¥ sthow Ds. 3 BF. 1 


ot Gite ye 


Letter dated November 15, 1974, from Leonard Bernikow 
to Tyler, J. 


Hon. Judge Tyler -2- 11/15/74 


not Black or Puerto Rican. The Board of Education has 
stated it will attempt to find positions or make adjust- 
ments even for this group. 


Respectfully yours, 


/of 


Leonard Bernikow 
Assistant Corporation Counsel 


CC's 


Saul Z. Cohen, Esq. 
- Leonard Greenwald, Esq. 
Michael A. Rebell, Esq. 
Jeanne R. Silver, Esq. 
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UNITED STATIS DISTRICT COURT 
SOUTHEPN DISTRICT OF NEW YORK 


~<—<—<=«— ee eee no eee Se Se SSE SE SS SSS See eS SS x 
POSTON M. CHANCE, LOUIS G. MERCADO, $ 
et al., 
Plaintiffs, 70 Civ. 4141 
-against- ORDER 

THE BOARD OF EXAMINERS AND THE BOARD OF 
EDUCATION OF THE CITY OF NEW YORK, : 
et al. 


Defendants. 


I. Persons Affected by this Order: 

A. The persons affected by this order shall consist 
of all persons occupying any supervisory position in the 
New York City public school system as of the date that any 
supervisory position is to be terminated. 

B. Any person otherwise qualified shall be excluded 
from the operation of this order, either: 

1. if he ras been assianed or appointed to a 
supervisory position for less than five months 
as of the date he is to be excessed; or 
y Pee | 

a. he does not hold a valid supervisory 


license as of the date he is to be excess- 


ed; 
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b. he has failed to take or has failed 
the appropriate licensing examination 
or re-cxamination after adequate } | 
notice and, in the case of a first 
| | 
examination, durina a period in which | 
he had the opportunity to take the | 


appropriate examination (including 


i 
| 
on-the-job evaluation). | 
| 


C. For purposes of implementing this order, the 
date of licensure as a supervisor and the date of appointment 
as a supervisor shall he determined after a person has com- 
pieted the appropriate licensing examination or re-examinatio 
If the person passes such an examination or re-examination, 
the date of his licensure or appointment shall relate back 
to the date on which he was originally assigned to a super- 
visory position. 

D. If a person occupying a supervisory position is 
in the process of taking an examination or re-examination 


for a supervisory license, or if the results of such an | 


examination or re-examination have not been evaluated, the 
supervisor shall not be excessed until the results are eval- 
vated unless he could be excessed even if he held a valid 
supervisory license as of the date of his original assignment 


to a supervisory position. 


II. Excessing: 
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If a supervisory position has been or is abolished 
by an appointing authority at any tine between July 20, 1974 
and October 31, 1976, the supervisor affected by such aboli- 
tion or dislocation will be placed in an excessed pool. 
No appropriate vacancy shall be filled until this 
excessed pool is exhausted. 
III. Duiation: . 
This order shall be effective retroactively to JUly 3 
1974, and prospectively until November 30, 1976. 
TV, Overseer: 

The Executive Director for Personnel shall take afl 
steps necessary to insure compliance with this order; shall 
require appointing auchorities to supply all information 
necessary to execute this order; and shall require appointing 
authorities to act in whatever manner is necessary to execute 
this order, provided, however, that he complies to the maximur 
extent possible with all other relevant laws, contracts, 


policies, and agreements. 


| ated: New York, New York 
November 5, SRE 


af. Baan 


LAW OFFICES _ Letter dated November 18, 1974, from Leonard Greenwald 
FRANKLE 8 GREENWALD. to Tyler, J. 


7. 
= , 
wot dal tbe: NEW YORK, N.Y. 1OO!! 
4 


(12) 242-0700 


MAK H. FRANALE 
LEONARO GREENWALO 


BHELDON SCHORER QS 
November 18, 1974 
Hon. Harold R. Tyler, Jr. 


United States District Court 2 in 
Southern District of New YOrk WA 
S “sla 
4 ; 
- 
wo 


United States Court House . 
Foley Square z 
New York, New York 10007 a 


-*> = 
Re: Chance v. Board of Exanmers™ 
Civ. 41 £ 


- - 


‘pear Judge Tyler: > 


Pursuant to your instructions, I am respectfully submitting = 
herein a proposed Order in the above matter. As you will note, 
the Order closely follows the Order submitted previously by Ms. 
Frankel. 


Changes containedc in my Order are primarily for the purposes 
of clarity and/ox structure. 


I reiterate my previcvs comment made in open court that”Groups 
A and B as presently defined are broader than the previous 
Gefinitions. I must also note that the present composition of 
the groups is larger than the class represented by the plain- 
tiffs. As such, Groups A and B, as presently constituted, con- 
sist of Blacksand Puerto Ricans and/or Latin Americans, regard- 
less of initial date ot appointment or assignment. The Court's 
Order now provides extraordinary protection to Blacks, Puerto 
Ricans, and/or Latin Americans, whe admittedly were not dis- 
criminated against by the testing procedures of the Board of 
Examiners. 


We similarly express concern, as did Mr. Frank Arricale, that 
these groupings might create unnecessary tensions and divisions. 
This should be avoided, inasmuch as it is clear that no super- 
visor will be reduced in rank as a result of excessing. 


I respectfully call the Court's attention to paragraph VII of 
the Order, which provides that the Court Order will be in 
effect until November 30, 1976. This is in accord with both 
the original proposals of the plaintiff and the Court. 


espectfully yours, 


R 
ae a Se ee 


‘ge. LEONARD GREENWALD 
14s: bsw care 
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Letter dated November 18, 1974, from Leonard Greenwald 
to Tyler, J. < 


2--Hon. Harold R. Tyler, Jr., November 18, >. 74 


cc: Leonard Bernikow, Esq. 
Saul Z. Cohen, Esq. 
Jeanne R. Silver, Esq. 
Michael Rebell, Esq. 
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Intervenor's Proposed Order 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-* 


Plaintiffs having appeared before #his geurt 


{ 

| 

a emi — ee pa EE | 

BOSTON M. CHANCE, LOUIS C. MERCADO, 

et al., | 

Plaintiffs, : 70 Civ. 441 i 

(H.k.T.) | 

-against- 

i 

THE BOARD OF EXAMINERS and THE { 

BOARD OF EDUCATION OF THE CITY OF | 
NEW YORK, et al., : 

“ag DRDER | 

Defendants. Ag 

La - 

& oO ) | 

NO meen eee n nnn nnn nn nnn nn nnn nna x Zz Z ; 

> a | 

co a [ 

roe Le 


per 


to request certain rulings regarding the continued; 
 f 
z., ; 
applicability of “excessing" regulations set forth S 
.# 
a Collective Bargaining Agreemenc between defen...nt 


Board of Education and the Council of Supervisors and 


Administrators of the City of New York, Local l, School 
Administrators and Supervisors Organizing Committee, 
AFL-CIO (hereinafter "CSA"), and plaintiffs having urged 
that continued imp’eme tation of such rules, or any rules 
which would have a discriminatory impact on the class 
represented by plaintiffs, would be inconsistent with the 
Court's decisions herein, and plaintiffs having anasnaee 
an alternative approach to the excessing of supervisory 
personnel, and the defendant Board of Education, the CSA 


as intervenor, and the New York City School Boards Associ- 


ation as amicus curiae having each submitted their position 


ee 


epee ec ec LCT ES ET ADL LS LI I — 
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| to the Court, and the Court having issued a preliminary 
|| Order in respect to this ma-ter of July 30, 1974, and the 


| Court havir~- received certain further reports and held 


further hearingsthereon at which the parties, the inter- 


venor, and amicus curiae were represented, 


IT IS HEREBY ORDERED: 


~eme « 


this Court's Order of July 30, 1974, is re- 
scinded, and the following provisions shall govern the 
intra-district and inter-district excessing of super- 
visory personnel in the New York City school system: . i Vie 
I. Definitions 


A. As used herein, the tern "examination" 


<ncludes all examinations authorized by paragraph IIi of . 


the Final Judgment in this case, including on-the-job 


——— 


evaluations in couwpliance with Special Circular #30, 
1972-73, dated October 25, 1972. 


P As used herein, "excessing* seans the 


removal of a supervisor from a position in which he is 
serving as a result of the abolition of such position or 
another pos‘tion at the same or a higher level than 

that from which ne is removed. 


II. Persons Affected by this Order 


A. The persons affected by this Order shall 


consist of all persons occupying any supervisory position, 
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whether on an acting or regular basis, in the New York 
pie peti school system as of the date that any super- 
visory position is to be terminated. These supervisors 
shall consist of three groups: Group A, Black super~ 
visors; Group B, supervisors < Puerto Rican or Latin- 
American descent or origin; Group C, all supervisors 


not encompassed by Group A or Group B. 


B. Any person otherwise qualified to be 
in Greup A, B, or C shall be exluded from the operation 
ot thi, Order either 

1. if he has been assigned or ap- 
pointed to a supervisory position for less than five 
months as of the date he is to be excessed, or 

2. if 

a. he does not hold a valid super~ 
visory license as of the date of excess, and 

b. he has failed to take or com- 
plete or has failed the appropriate licensing 
examination or re-examination after adequate 
notice and, in the case of a first examination, 
during a period in which he had the opportunity 
to take or complete the appropriate examination. 


C. For purposes of implementing this Order, 


the date of “appointment" by an appointing authority of 


Intervenor’s Proposed Order 


a supervisor not excluded from its operation shall be 
decmed to be the earlier of (1) the date on which he 
was appointed to his position or (2) the date on which 


he was assigned thereto pursuant to then applicable rules 


this Order, the licensure of any individual serving in 


an acting position pursuant to assignment in accordance 


or regulations of the defendants. For all purposes of 


with then applicable rules or regulations of the defend- 
ants shall also constitute his appointment, effective as 
of the date of his assignment. iy, tea: 

D. If a person occupying a supervisory posi- 


tion has not had an opportunity to be examined although 


he has served for more than five months and is eligible for 


on-the-job evaluation, or is in the process of taking an 
examination or re-examination for a supervisory license, 4 
or if the results of such an examination or re-examination 
have not been evaluated, the supervisor shall be excdabed ’ 
only if he would have been excessed had he held a valid 
supervisory license as of the date or his original. assign- 
ment to a supervisory position. 
IiI. Excessing 
A. The total number of supervisors shall 


be calculated separately for Group A (A), for Group B (B), 
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and for Group C (C) as of the date that any supervisory 
position is to be terminated. These numbers shall be 
totalled for all groups(A+B+C). The proportion that A 
bears to the total (A+B+C) shall be calculated {A/ (A+B+C)]. 
The proportion that B bears to the total (A+B+C) shall 
be calculated [B/(A+B+C)j. 

B. The number of supervisors in Group A 
who are to be excessed from supervisory positions to non- 
supervisory positions at any time divided by the total 
number of supervisors in Groups A, B, and C who are to 


be excessed at that same time shall not exceed A/(A+B+C). 


The number of supervisors in Group B who are to be excessed 


from supervisory positions to non-supervisory positions 


at any time divided by the total number of supervisors 
in Groups A, B, and C who are to be excessed at that same 
time shall not exceed B/(A+B+tC). 
Iv. Reassignment 
Persons from Groups A and B who have been 
excessed shall be reassigned to appropriate supervisory 
vacancies in such a manner that A/(A+B+C) and B/ (A+B+C) 


do not decrease. 
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V. Overseer 

The defendants' rxecutive Director of Per- 
sonnel shall take all steps necessary to insure compliance 
with this Order; shall require appointing authorities to 
Supply all information necessary to execute this Order; 
and shall require appointing authorities to act in what- 
ever manner is necessary to execute this Order, provided, 
however, that he complies to the maximum extent possible 
with all other relevant laws, by-laws, policies, contracts, 
and collective bargaining agreements. 

VI. Reporting 

Lefendant Board of Education shall furnish 
to plaintiffs and the CSA copies of al! instructions, 
circulars, directives, or orders issued to any appointing 
authorities in respect to the excessing of supervisors. 


No later than 15 business days prior to the effective 


date of any excessing decisions or order, the Board shall 
y 


report the name and Group of all personnel to be excessed, 
the positions from which they will be excessed, the posi- 
-tions to which they will be reassigned, and data or com- 
putations on the basis of which defendants conclude that 


such excessing and transfers will comply with this Order. 
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VII. Duration 
This Order shall be effective retroactively 


30, 1974, and prospectively until November 30, 


Now York, New York 
November 1974 
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Letter dated November 18, 1974, from Michael A. Rebell 
to Tyler, J. 


REBELL & KRIEGER 
ATTORNEYS AT L°W 
MICHAEL A. REBELL 230 PARK AVENVE WESTCHESTER OFFice ‘ 


DENNIS C. KRIEGER NEW YORK, N. Y. 10017 90 MAPLE AVENUE ‘ 
, : WHITE PLAINS, NEW YORK 10601 


(212) B32-23411 (914) 949.5525 


November 18, 1974 


Honorable Harold R. Tyler, Jr. 
United States District Court 
Southern District of New York 
United States Court House 
Foley Square 

New York, New York 10007 


Re: Chance v. Board of Examiners 
70 Civ 41: 


Dear Judge Tyler: 


I am writing to express our very strong objections 
to the second sentence in paragraph II C of plaintiffs’ 
proposed Order on the excessing issue. Th objectionable 
provision attempts to slip into the proposed Order a major, 
contested issue which is not at all relevant to the 
SETSSS TN TSR cers and which amicus curiae has at all times 
been led to believe it would have an opportunity to fully 
argue and brief prior to any decision by the Court. 


At the outset, I must reiterate our position that 
the Association has no objection to granting full excessing 
rights to all acting supervisors covered by the proposed , 
Order, whether or not they are formally licensed or appointed. 
As such, we have no objection to the first sentence of 
paragraph II C of plaintiffs' proposed Order or to the 
similar language in the Court's original draft. We do, 
however, strongly maintain that any attempt to automatically 
“appoint” supervisors"for all purposes" upon their licensure 
would be a direct violation of the New York State Education 
Law and of the provisions of the Final Judgment in this case 
signed by Judge Mansfield on July 12, 1973. 


New York Education Law Sections 2590-e, 2573(i) (b), 
2590-j.4(d) clearly provide that permanent appointments to 
supervisory positions in elementary and junior high schools 
shall be made exclusively by community school boards. Persons 
licensed by the Board of Examiners have always been required 
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to Tyler, J. 


Honorable Hacold R. Tyier, Jr. -2- November 18, 1974 


to be approved by the community boards before receiving 

a specific permanent appointment. Community boards have 
never been told or led to believethat temporary approval 

of individual supervisors to serve on an acting basis under 
Circular 30 would at a later date deny them their power and 
their duty to re-appraise a candidate for a permanent 
appointment.. 


We believe that consistent with the requirements 
of the State Education Law and the dictates of sound admini- 
strative practice, community boards should be given a reasonable 
amount of time to assess recently licensed candidates according 
to the more rigorous standards required of a permanent 
appointee. Indeed, the provisions of Arts. III and VIII of 
the Final Judgment of July 12, 1973 indicate that Judge 
Mansfield reasonably anticipa’ed that community boards would 
retain their statutory appeointment powers and would be free 
to consider all newly licensed supervisors for specific 
permanent appointments. 


Plaintiffs' attorneys indicate in the cover letter 
attached to their proposed Order that Defendant Board of 
Education apparently shares their view concerning the desira- 
bility of automatic appointments. The fact that plaintiffs 
and defendants may agree that their mutual interest would he 
served by compromising and violating the statutory rights of 
the community school boards is the precise reason that the 
Association has vehemently attempted to gain intervenor 
and amicus status in this case. We respectfully submit 
that the Association is at the least entitled to a full 
opportunity to argue and brief this critical issue and that 
there is no basis in the present record for the second 
sentence of plaintiff's proposed paragraph II C to even be 
considered by the Court. 


Respectfully submitted, 


REBELL & KRIEGER 
Attorneys for Amicus Curiae 


me M7. (ft k 


Michael A. Rebell 


MAR:st 

cc: Leonard Bernikow, Esq. 
Saul Z.Cohen, Esq. 
Elizabeth Du Bois, Atty. 
Leonard Greenwald, Esq. 
Jeanne R. Silver, Atty. 
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VULTED STATES DISTRICT court Order of Tyler, J., dated November 28, 1974 
SOUTILIN DIGTICE OF NEY LORK 


[SAME TITLE] 


Plaintiffs and defendant. Board of Education having appeared before 
this Court to request certain rulings regarding the continued applicability of j 
Nexcessing" regulations set forth in an agrecn ent. between said er, and | 


the Council of Supervisors and Administrators of the City of New York, local Il, 


! School Adininistrators and Supervisors Organizing Committes, AFL-CIO, (hercin~ | 


| after "CSA"), and er having urged that continued implenentation of suc.:: 


rules, ox any rules watch would have a discriminatory impact on the "acting" “is 
a supervisors assi gned pursuant to this Court's orders, would be inconsistent’ ; 
iF with the Court's decisions Satin end plaintiffs having proposed an eltemative 
approach to the excessing of supervisory personnel, and the defendant, Board of. 


eat 
Education, the "CSA" as Inlervenor, and the New York City School Boards as sOCk—. 


i ation as amicus curiae, having each proposod certain modifications in existing 
i xrules,and the Court having ‘cocund a preliminary Order in pene to ettis prise 
matter on July 36, 1974, and the Court having received certain furthed Seports 
and held further hearings thereon at ded the parbics, the wae and 
amicus curiae were Figo tease: 2d He SA Vela, 
‘aia ge anthe tecct saat 
- JT IS MSREBY CRDERED; 
This Court's Order of July 30, 1974 i deaciabes and the follow- 
i! ing provisions shall govern the intra~district enh Snkex-disteser anabon of 


supervisory: personnel in the New York City schoo]. system. 7 ' 


. 
EE ES EE ES EE A or! OF 


: Te Delinitions - ‘ 
Ny 


A. As used herein, the tern "examination" includes any examination 


.. authorised by perce JII of the Final Judgment in this case, nob excluding 


ihe, 
at Te evaluations. 
A a 
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Order of Tyler, J., dated November 22, 1974 


\ ; 
i B. As used herein, “excessing" means the removal of a supervisor from a 


}position in which he is serving as a resull of the abolition of such position 
. 


i or another position ul the same or a higher level than that from which he is 


| 
| renoved. 


lui. Persons Affected by this Order; 


¢ 
A. The persons affected by this order shall consist of all persons Occupy 
‘ i 
jing, any supervisory position, whether on un aching or regular an ike in the New =: 
' . ‘ 
j ©, : i 
F York City public school system as of the date that any supervisory position is | 


li 

i to be terminated. Such supervisors shall be divided into three groups. Group 

er : TP. ; 

epee hv A shall. consist of all dack supervisors. Gioup B shall consist of all super- 

a bfit 
u 


1 visors of Puerto Rican or Latin American descent or origin. Group C shall con- 


{ cist of all supervisers not in Group A or Group B. 


B. Any person otherwise qualificd to be in Group A, B,or C shall be F 
; excluded tion the operation of this omer, cither; | poe 
et --1, if he has been assigned or appointed to a ianaininee Be 
- position for less than five months as of the date he is to be i 
: : “ excessed from a position; or i | 
' M =i ee rey 
4 a. he does not hold a valid supervisory License as of | 
bee the date he is to be excessed; and ae ee pan ; 
k b. . he has failed to take or complete or has failed tne 
f ; appropriate licensing examination or cécersabiohinn otter 
. ° ‘ 
‘ adequate notice and, in the case of a first examination, 
’ during a period in which he had the opportunity to take oe | 
: complete the asieeniehabh examination. i : “if ee 
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’ 
‘ 


C. For purposes of implementing this order, the Ste of “appointment" of ) 
# Supervisor not cxcluded from its operation shall be deemed’ to be the carlier | 
of (1} the date on which he was appointed to his position or (2) the date on 
which he was assigned thereto pursuant LO then applicable rules or regulations 
J OF the defendants. iSwettin , 3 


D, A person occupying a supervisory position shall not be excessed 


. 


uatil the results of his examination or ye-examination have been evaluated if 


, ! Ws 
1, he has nol had an opportunity to take or complete an ~ 

| examination for a supervisory license, although he has been - 
assigued toa supervisory position for more than five months ee 
\ ‘ eae P P 8 f 

and is cligible for on-the-job evaluation; or 9 

{ y neem 

; } . 

i wy 2. he is in the process of taking an examination or re- | 

i me 


examination for a supervisory license; or x 


3, the results of his examination or re-examination have . 


not been evaluated, 


unless le could be excessed even if he held a supervisory license valid as of 


~— ea os - 2 e 


the datc of his original assignment to a supervisory position, 


j JH. Excessing: ; ; wees a 
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Growp AA), fox nancies dois and for Pr et as of the date that any 


Supervisory position is to be terminated, These sapciobg rs shall be tota alle d 


i fom all groups (A+B+iC). The Scemeuiien that A bears to the total (AHBAC) 


shall be calculated (A/(AtB+C) ). The proportion that B bears to the total 


| 
A. The total peeves of supervisors shi alt be calculated separate ly io: : 
4 


(A#BtC) shall be calculated (B/(A+B+tC) ). 


B, The number of supervisors in Group A who are to be excessed 
ees ; 
at any time divided by the total number of supervisors in Groups A,B, and 
CG who are to be excessed at that same time shall not exceed A/(AtBtC). 
Jhe number of supervisors in Group B who are to be excessed at any Lime 


divided by the total number of supervisors in Groups A, B, and C who are 


to be excessed at tha’. same time shall not exceed B/(AFBtC). 


IV. Reassignment: 

If persons from Group # Group B, or Group C who have been 
excessed are reassigned to appropriate supervisory vacancics, such 
reassignments shall be done 

A. in such a manner that (A+ B)/(A+BiC) does not decrease unless 

- O72 dreuny a 


there are no excessed supervisors from Groupe Aland, B available for 


reassignment; and 
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B. in such a manner that A/(A+BiC) does not decrease unless there. 


-«* 
“. 


gre no cxcessed supervisors from Group A available for reassignment, 


provided, however, that the ratio may decrease to A/(A+B+Ctl) if the -. eb 


increase in the size of the denominator results from the reassignment of an 


excesscd supervisor from Group B;and ©. | - -.. - : 
C. in such a manner that B/(A+B+tC) does not decrease unless there 


are no excessed supervisors from Group B available for reassignment, . 


provided, however, that the ratio may decrease to B/(A+B+C+l) if the increase 


in the size of the denominator results from the reassignment of an excessed - 
tupervisor from Group A, 
VV, Overseer: 

| The Executive Director for Personnel of the Bisa rd of Education shall 
take all steps necessary to insure compliance with this order; shall require 
appointing authorities lo supply all information necessary to execute this 
order; and shall require appointing authorities to actin whatever manner is 
necessary to execute this order, provided, however, that he*complies to the 
maximum cxtent possible with all other relevant laws, contracts, policies, 


by-laws, and agreements. 


Vi. Reporting: 


The defendant Board of Education shall furnish to plaintiffs and the 
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CSA copies of all instructions, directives, circulars, or crders issued to 


any appointing ,uthorities, their responsible officers, or other persons in 


respect to the excessing of supervisors. No later than 15 days prior to the 


effectiwe date of any excessing decisions or orders, 


the Doard shall report 


te plaintiffs and the CS 


A the name and Group of all personnel to. be excessed, 


the positions from which they will be excessed, positions to which they will 


be transferred, if-any, and data or computations ‘on the basis of which 


defeadants conclude that such excessing and transfers will comply with 


this order. 


| prospectively until Novernber 30, 1977. 


This order shall be effective retroactively to July 30, 1974, and 


| yin. ¢ onstruction: 


i 


—_ 


<a nae a 


To the maximum cxient poss ible this order shall be construcd 


tently with 2ll other relevant laws, contracts, policics, by-laws, , 


ard agreements. In particular, it shell nol be construed to prejudice or 


hit the defendant's rights, if any, to create preferred pool of excessed” 


Supervisors and/or to reassign or appoint them to vacancics*wherever 


theta in tHe 


DN ee SSI 


New York City public school Further, this order~ 
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shall net be construed (o prejudice or limit the excessed supervisors’ rights, 


if any fo returr to vacancics in their home districis. 


Dated! November 22, 1974 
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LAW DEPARTMENT 
MUNICIPAL BUILDING 


, NEW YORK, 10007 
0 


“0 
i; 


“Ne 


vo ms 

on “a / * 
“r oric 
i} dt aN ADR! ® BURKE, Corporation Counsel 


December 
BY HAND 


Hon. Harold R. Tyler, Jr. 
United States District Judge 
U.S. Court House 

Foley Square 

New York, New York 10007 


Re: Chance, et al. v. Board of Examiners, et al. 
(70 Civ. 4141) 


nee 


Dear Judge Tyler: 


This letter is submitted on behalf of the Board of Mducation 
to request a modification of this Court's Order dated Noven- 
ber 22, 1974, concerning excessing. 


Under that order, Community School Districts must submit 

the name of the least senior supervisor in license in each 
school where a position is abolished. All such proposed 
excesses must be reported to the Fxecutive Director for 
Forsonnel for analysis in order to insure that the group 

has a similar racial composition to all supervisors under 
the jurisdiction of the Board of Education. This procedure 
will result in the excessing of a supervisor from a specific 
school in a district even though the district has a similar 
vacancy available ina neighboring school. 


It has always been the policy of the central board to allow 
a local community school board to absorb its own excessed 
steff into schools within the district. In addition to the 
fact that the supervisor was selected and assigned by the 
local community and should wherever possible remain in the 
district that selected him, this procedure is the only ad- 
ministratively feasible method to place excessed supervisors. 


The requirement that the Executive Director of Personnel 
administer intra-district excessing rather than allowing the 
district to fill its vacancies first will greatly increase 
the number of excessees.who must be placed in the proposed 
excessing group. ‘he previous figure of approximately 
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60 excessed supervisors would increase three-fold since this 
figure was based solely on inter-district excessina rather 
than including intra-district excessing. It is therefore 
proposed that eaci Community superintendent who has an excessed 
supervisor in a specific school must transfer that excessed 
supervisor to a similar vacancy within the district. If no 
similar vacancy exists, the supervisor's name and title will 
be submitted to the Executive Director for Personnel. All 
such supervisors except for those holding unique titles will 
be guaranteed a comparable position in the school system. 
The Board will attempt to make accommodations even for those 
with unique titles. In this manner, the racial composition 
of the supervisory staff will not decrease city-wide. 


Under the present order the following supervisors were not 
granted excessing rights: 


Appropriately authorized supervisory personnel serving 
less than five (5) months and one {1l) day. 


Interi.* Acting Supervisors 


Supervisors who failed to take the on-the-job exami- 
nation and could have, or supervisors who failed to 
file for a re-examination, or failed to re-take it 
and could have, 


All other personnel will still be granted excessing rights as 
indicated in the present court order and will be placed by the 
Division of Personnel. 


* Although I am aware that your Honor would not entertain a 
motion to resettle on the issue of the establishment of the 
three pools of supervisors in the November 22, 1974 order, 

the Board of Mducation has reauested that I again express 
their strona disfavor for this solution. The Board beiiev 
this to be the establishment of a quota system, to which, 

I mentioned in a previous letter, they are unalterably oppose.. 


This system will only cause polarization and will tend to keep 
white supervisors in white districts and minority supervisors 
in minority districts. The Board believes this to be unneces 
sarily polarizing since the racial composition of the Super- 
visory Staff will be maintained city-wide without the use of 
quotas. 


J 336a 


Letter dated December 17, 1974, from Leonard Bernikow 
to Tyler, J. 


To: Hon. Harold R. Tyler, Jr. December 17, 1974 
Paqe 2 


As we mention above every excessed supervisor, except those 
with uniave titles, will be auaranteed a comparable position 
in the school system. As your Honor knows, at present, and 
in the foreseeable future, there are four vacancies for every 
excessed supervisor. 


Respectfully yours, 


Leonard Bernikow 
Assistant Corporation Counsel 


Flizabeth B. DuBois, 
Howard A. Jacobson, Esq. 
Leonard Greenwald, Esq. 
Michael A. Rebell, Esq. 


Jeanne R. Silver, Esq. 
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UNITED STATES DISTRIC? COURT 


SOUTHERN DISTRICT OF NEW YORK 


Boston M,. Chance, 
Mercado, et al, 


-against- 


The Board of Examiners and the 
Board of Education of tne City 


of New York, et al. 


Defendants. 


HON. HAROLD R. TYLER, JR., 


District Judge 


New York, New York 
December 20, 1974 


APPEARANCES: 


ELIZABETH B. DuBOIS, Esq. 
JEANNE R. SILVER, Esq. 
Attorneys for Plaintiffs 


ADRIAN P. BURKE, Esq. 
Corporation Counsel, City of New York 
Attorney for Defendant Board of Education 

By: LEONARD BERNIKOW, Esq. 

Assistant Corporation Counsel 


FRAGALE & GREENWALD 


. 
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FRANKLE & GREENWALD, Esas., 
Attorneys for Council of Supervisors 
and Administrators 
By: LEONARD GREENWALD, Esq., of Counsel 
MICHAEL A. REPELL, Esa., 
Attorney for New York City School 
Boards Association, 
Amicus Curaie 


THE COURT: If I may star. off first by observing 
that on December 17th I received, with my thanks to Mr. 
Bernikow, his letter of December iis) Lam 
however, that I understand exactly how the Board of Educatio 
would like the excessing order heretofore entered by this 
Court specifically modified. I am frank to say that I have 
my own ideas, but I am also equally frank to say that I am 
tired of being the draftsman and the catalyst for any 
significant progress in this matter. I would have hoped, 
in other words, that there would have been some specific 
suggestions of phraseology which I would be more than happy 
to consider. 

I also might note that I am totally in the dark 
as to the position of any other participants in this case 
on the matters apparently suggested by Mr. Bernikow or 
sugmested, for reasons of their own, by the respective 


parties. 
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So there we are. 

MR. BERNIKOW: Your Honor, first let me say I 
think there are actually three motions before you today. 
I am sure you will be surprised to hear that. 

THE COURT: N am I am talking 


which I would 


Your Honor, we have made these 
motions because the Board finds the present order -- just 
they cannot live with it. I can have Mr. Arricale go into 
the stalls and we would be happy to p are new language 


the consent of plaintiffs. I can tell 


the plaintiffs were gracious enough 
meet with us to see if we could work out something 
insofar as the quota asvect of order. We did make 
but unfortunately we haven't been able to 


get to our clients. 


THE COURT: You see, this is the problem. We go 
on endlessly hd This is why I constantly feel 
frustrated by my r his great litigation. I feel 
that more times tnan not I am acting as a lawyer in this 
case, just to hopefully fet somethinz finally resolved. 

May I suprest this, Mr. Bernikow. I don't blame 


your clients for beinz exercised. They arc in the business 


es 2&2 8S & 
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and I feel sorry for them for that reason alone. It is a 
difficult business. 

Second of all, I long ago, I thought, offered 
you people every chance to come up with some proposals, 
and finally, since nothing ever happened that anybody 
would ever arree on at all, I made some proposals, and as 
4s customary all too frequently, nobody seemed to be 
particularly upset, so I entered the order. Then all of a 
sudden everybody got upsec. 

Well, since I am used to that I suggested that 
any ideas specific you had, let's have them. I still don't 
think I have rot any very specific ideas. 

So the way I think we are going to have to do it, 
because I just don't have the time to continually get into 
these bootless arcuments, I would suggest the followirg: 

I would be prepared to understand and indeed even agree 
that something could be done to improve the order entered 
by this Court about November 22, 1974 to take care of the 
following problems: 

First, some language changes dealing with the 
procedures set forth in the excessing order probably can 
be clarified to show without dispute that the procedures 
should be applied cn a district-by-district basis for 


purposes of intra-district excessing. and on a city-wide 
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for purposes of inter-district excessing. 

Second, I would think on my own motion -- I also 
think that the city probably would like this too; at least, 
I read this into your letter, Mr. Bernikow -- I think 
secondly as well that perhaps we should do something to 
make abundantly clear that an assignment and licensesure 

Supervisor should automatically constitute an appoint- 
for all purposes and not just for excessing pui'poses. 

Thirdiy, 1 . ad thir f understand again 
the Board, if I understand conpletely, I would azree that 
perhaps we ought to clarify matters to make it beyond 
serious dispute even by all of us who are known disputants 
about everything that supervisors who volunteer in writing 


- 


for transfers stez of relying on their excessing rights 
should not be counted in determining the numbers of 
excessees. 

Fourth, I think we might consider clarifying the 
language on the subject of establishing that previous 
intra~district excessing and transferring should be accepted 
and the amended order should be applicable to intra-district 
movements or transfers or whatever they might be called 


after a date such as November 22nd, the date of the 


existing excessine order, or perhaps a later date, today 


or next week, or whenever we could do the job. 


eet 


to 


io) 


an 


oo 


© 
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Now, there is one other thing that I believe the 
plaintiffs probably are still pressing or, if I may say so, 
Miss Silver, you may be pressing, and that is this business 
which really is what 1 called here this morning the second 
matter. 

Remember you wanted me +o do something like that 
either as an amendment to Judge Mansfieid's July 1973 
order or perhaps put it in the excessing order? 

MISS SILVER: I think it is your point 2, your 
Honor. 

THE CC .f: That's riznt. 

MISS SILVER: That you have already mentioned. 

THE COURT: Yes. 

MISS SILVER: We are perfectlyy willing to have 
it be in the excessing order, absolutely. 

THE COURT: The reason I raised it the way I did 
4s I think I misspoke when I was discussing that second 
issue, so-called, today. I really think that I should 
have said that it isn't the Board's or Mr. Bernikow's 


letter that prompts me to fet into that, it is what I 


understand to be your position. 


MISS SILVER: That is our motion of December h, 


originally returnabie tne 14th. 


ee TE LT LI LS LE POL oS RR O_o tN Bi, ah wees * 


not here today, and I are perfectly capable, I guess, of 
sitting down and coming up with some marvelous language, 
but I was always taurht to believe this was lawyers work. 
MR. BERNIKOW: - Your Honor, may I say we would be 
perfectly happy, all parties, to submit a new order. One 
aspect that you did not mention in your four points which 
the Board is quite concerned with -- I really cannot express 
to you the depths of their concern -- is about the 


establishment of three pools, the A, B and C groups. 


COURT: I think I know what you are going to 
say, but go ahead and say it again. You have said it 
before. 

MR. BERNIKOW: Right, I have said it before. I 
have said it in my letter, and Mr. Arricale can back me up 
on that. We really think that is quite unnecessary, at 
least unnecessary polarization, particularly in Gien of the 
fact that we can represent to this Court that no one will 
be terminated, there will be very little movement, and 
that movement I can tell you will be from probably black 


districts to white districts, which would lead to a more 
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THE COURT: My law clerk, Mr. Patterson, whe is 


inteprated supervisory staff. 
THE COURT: I know Mr. Arricnale feeis this way, 


and I know he feels this way with complete and, indeed, 
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utmost good faith. That has been clear all along. But 
I will tell you why I am not impressed. I don't want to 
be rude to him or to you in saying this, so please don't 
misunderstand me. 

Basically this is what this suit is about. You 
can call it polarization. I would prefer not to. But I 
believe that because of the nature of this suit and the 
vindication which the plaintiff class has already received 
as a result of this suit. and by orders of the Court ia 
this suit to me it seems sort of impractical to say that 
the November 22nd three-pocl provisions create any 
polarization. 

Another thing that I believe, if there is going 
to be polarization it is going to come for reasons quite 
apart from this order. 

But I will tell you what. If you and Mr. Arricale 
would be prepared to submit a proposed order to everybody 
involved here including what you think is a better way of 
proceeding, than by the three pools, obviously I would 
consider it. I would be less than candid, however, if I 
did not say to you and through you to Mr. Arricaie. this 


polarization argument has never inpressed me as having 


=) 


any 
practical or legal effect, particulariy siven the nature 


of this case. He has to be sensitive to these thinces ina 
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city like ours. I know that. I don't want te ignore the 
thing, even though I have heard it before. So if you want 
to put something in that you think and he thinks is better, 
do so. 


BERNIKOW: . Thank you, sir. We appreciate 


MR. GREENWALD: Your Honor, if I r, on this 
question of the polarization of the groups, before the 
institution of this suit a large number of our membership -- 

THE COURT: Mr. Greenwald, tell me, are you 
for it, se you for me on this position, or are you for 
Mr. Arricale? 

MR. GREENWALD: I am for Mr. Arricale, ycur 
Honor, but I would like the Court to know that over the 
last weeks we have been meeting with the black e-d Puerto 
Rican supervisors in the system whom we represent in 
overwhelming numbers. and they are now concerned that with 
this question of quotas plus other factors which are 
professionally occurring in this city. that they are really 
receiving a license which is invisibly but indelibly 
stamped “black only." 

THE COURT: Look, this is an open invitation 
to re-litigate this entire case, as I hear it. I am not 


about to do that. 
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MR. CREENWALD: No. I just wanted -- 

THE COURT: Look, Mr. Greenwald, you are a very 
articulate man. You have been very helpful. But I am 
not going, to re-liti :ate this suit. 

Let's stick to our knitting. If you want to 
support any proposals of the Board of Education you are 
at liberty to do so. But I would prefer you not to be 
giving me arguments like that four or five years after 
this suit started. There is no way it is going to do 
anything but antasonize the Court. 

MR. GREENWALD: I understand that, your Honor, 
except that we weren't involved four or five years ago. 

THE COURT: That is not my problem. 

MR. GREENWALD: And at the beginning of this 
excessing, your Honor, Mr. Rebell nor Miss Silver talked 
about quotas. I think ene oroblem with quota is about as 
difficult for all the parties to handle as it is for Mr. -- 

THE COURT: Mr. Greenwald, I repeat what I said. 
I have openly in Court endeavored to bring this wretched 
business to a finel resolution and I feel agrrieved because | 
I believe that unless I had done the drafting here we 
would be even worse off today than we already are. I will 
not countenance any more arruments, particularly when I 


have offered you and Mr. Bernikow and anybody else the 


uo 


25 
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opportunity to submit precise proposals. That is enough 
of that. 

MR. GREENWALD: The Court has been, there is no 
doubt, very very forceful and helpful in bringing the 
matter to the state we are. I just wanted to advise the 
Court, because maybe we weren't forceful enough in 
bringin- ‘t to the Court's attention, that tre objects of 
the Cours protection, obviously at this point the 
undisputed objects, the biack and Puerto Rican supervisors, 


are really concerned that its being given a "black only" 


THE COURT: Theat is your contention. It isn't 
mine. I will put my civil rights credentials up against 
anybody's, particularly anybody in this case. I was-in the 
business long before a lot of you were. 

I don't take this lightly, having an order 
labeled a quota system, which I am not sure is a fair 
characterization, in any event. 

I don't blame somebody outside the case assuming 
all kinds of fears and hopes, but I can't control that. 

We are lawyers. We are not rhetoricians solely. 

You have an opportunity once again. I think its 

late already, but I am still willing to 8° along with 


another round. That is what I am offering you. Let's not 


/ 
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try to persuade me with a lot of rhetoric about what a 
lot of people outside -ne case think. I can't control 
that. 

Mr. Rebell, what is your problem? 

MR. REBELL: Your Horner, I am not going to take 


the Court's time to speak on the excessing issue, but the 


as the automatic appointment issue, I came prepared to 
argue in terms of Miss Siiver's motion, and I would submit 
that this is a ve. critical issue as far as the Community 
Boards are concerned. Because of our lack of intervencr 


status here, we have no opportunity *o appeal this if it 


that at the least we have an opportunity to fully argue 
and bring this matter before your consideration. 

THE COURT: You see, Mr. Rebell, one of my 
problems is I don't find ever that this case is handled in 
any way that suits my understanding over the years of how 
law is practiced. I would suggest to you that I do not 
want arrument this morning, because I am doing most of 
the drafting so far. Since I am flatly requiring and 
making, available to Mr. Bernikow and the Board and the 
plaintiffs the opnortunity to submit proposed modified 


orders, I will specifically say that you on behalf of 


second item that you mentioned today, which we characterize 


is enterec into the order, anc I woul. respectfully request 


————$—$————— 
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those Community Boards which you represent will have the 
opportinity to submit a letter or a memorandum, as you 
see fit, stating your views, once you see what they 
actually propose. My own problem is until I see it I am 
not going -- 

MR. REBELL: Your Honor, on this specific issue 

Silver has submitted a proposed order and we have 
submitted a proposed counter-order. and I think on that 
aspect its quite specific. 

THE COURT: We don't have anything from the 

ity Board. 

MISS SILVER: Your Honor, there has been 4 
welcome change since last time we addressed you on this 
issue, and the City Board -- I think Mr. Bernikow will 
confirm this -- has definitively stated that it joins with 
the plaintiffs on this issue and would acquiesce in the 
signing of the orcer we have submitted. So that if you 
did want to hear it today you wouldn't hav: to draft 
anything. 

THE COURT: Wait a minute. You just said 
something very significant that I did not understiund. I 
don't understand Mr. Bernikow to have said any such thing. 

MISS SILVER: Maybe he will speak for himself. 


THE COURT: You accept the plaintiffs’ order? 
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On the issue of the automatic 
appointment. 

THE COURT: I beg your pardon. 

MR. BERNIKOW: We have no opposition and we 
acquiesce in plaintiffs" -- 

THE COURT: All right. But this is only part 
of the job, and if I may say so, a small part of the job. 
I insist that I want a proposed order settled by the 
Board of Education. If you agree on certain points, 
hallelujah, I am all for it. It will be a rare and 
unexpected occasion, but I am all for it. But that doesn't 
defeat or diminish what I am trying to say to you people. 

Just because the plaintiffs and the Board of 
Education agree, I still want to give Mr. Rebell a chance, 
even thourh he has not been allowed to intervene Sena is 
for this purpose. I am not going to stand on ceremony at 
this late date. 

If you want to submit a memorandum or a letter 
you may. 


MR. REBELL: Your Honor, verhans there is some 


detailed memorandum on this point. 
THE COURT: I know you have, but I don't know, 


Mr. Rebell, what you are foing to say about certain other 


confusion on this issue, because we have suomitted a ' 
| 
| 
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things that have not even been written yet. 

MR. REBELL: To be frank, your Honor, I don't 
understand why this issue necessarily is tied into 
excessing. 

THE COURT: I did not say it was. I am not the 
one who suggested this, Mr. Rebel]. I know the plaintiffs 
want to do it that way. I know you have put in a memorandum 
about that. I am inviting you to go further if you care to. 
You may not. 

I an hoping to get a comprehensive proposed 
amended order from the City of New York. I am inviting 
you to add anything you care to on the entire order. 

You see what I am saying? 

MR. REBELL: Yes, sir. I guess I am just -- 

THE COURT: JI don't blame you for being confused 
because the way things have been going on, as usual, they 
are enough to confuse any rational person. 

MR. REBELL: I think in the interests of the 
Court -- and perhaps plaintiffs would agree -- we could 
separate this issue out and settle it once and for all, 
because it clearly can be separated out. 

But rather than further complicating that 
excessinre issue at this point, we have two proposed orders 


here, I believe if we had argument and a decision was made - 
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2 THE COURT: We have two proposed orders, but I 
3 have been waiting, as you well know, for the Board of | 
4 Education to speak. Mr. Bernikow, becatse of the pressure | 
5 of business, on his own, or perhaps Mr. Arricale, I don't | 
ss know, wasn't able to get anything to me until December 17. 
7 The Board of Education cannot be ignored. 
& MISS SILVER: Your Honor, if I may join with Mr. | 
9 ! Rebell, I do think that the Board of Education as well as 
10 “Mr. Rebell and the plaintiffs nave treated this appointment 
11 issue as a separate issue, and you do have before you -- 

i 
12 THE COURT: I don't deny it. What I am saying 
13 to you people, and I am not going to say it again, I am | 
14 not about to get exercised about doing anything on this, | 
15 even though it is perhaps a separate issue. I have | 
16 understood that for a long time. You made this clear, | 
7 for example, when you susrested that maybe it could be put | 

} 
18 as an amendment to Judge Mansfield's July order. All I am | 
19 saying, is experience in this case has made me very | 
20 cautious. I want to see everything, because if I don't, ! 
21 almost of a certainty there will be some soeaks:. in | 
22 


writing, and oraily from somebody. I am not going to 


invest any more time than I have been forced to invest in 


2A this cnre already beine exposed to that kind of thinre. 


Your papers are ocfore tne Court. I understand 
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Mr. Rebell. You are quite right. I know the memo you 
filed. I have it in front of me. 

I am only saying I am not going to hear any 
more argument on that, I em not going to do anything else 
until I get a proposed order from Leonard Bernikow. 

MR. BERNIKOW: Your Honor, on behalf of the 
Board of Education, I want to express its appreciation 
to you, and I want to tell you we will make every effort 
to see if we can agree among all parties to come in with 
one order on behalf of all of us. 

THE COURT: It may well be, Miss Silver and 
Mr. Rebell, that this is a separate issue. I am not 
foreclosing you on that. I just don't want to get into 
it even as a separate issue until I see what he says in 
respect to everything else. 

Now, as somebody pointed out, there are certainly 
two and probably three separate motions or applications. 
What have we ignored so far, Miss Silver? 

MR. BERNIKOW: Your Honor, the three applications 
I had reference to, one was Miss Silver's application for 
the automatic appointment, anc I really considered my 
letter two applications, one insofar as the administrative 
details and the second insofar as the pools. Those are 


my three motions that I had reference to. 
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THE COURT: All right. I think we have covered 
them, in other words. 
MR. BERNIXOW: I think we have. 


THE COURT: I just wanted to make sure we all 


Now, could we, to satisfy Mrs. Silver, because 
I think she probably is concerned, and if she is not I am -- 
what timetable would you propose, Mr. Bernikow? 

MR. BERNIKOW Your Honor, would the week of 
January 6th be too late? The reason I say that is today 
4s the last day of school for a time and it might be 
difficult for us to get to our full clients. 

THE COURT: And it is the holiday season and so 
on. I understand. 

What I would like to suggest is if you could 
submit an order or a proposed order to be settled on 
notice, or if in the off chance you would agree -- that is 
too much to ask. 

I would go along myself, subject to hearing from 
Mrs. Silver, with submitting that on the Sth. Is that 
what you had in m{nd? 

MR. BERNIKOW: That's right. 


THE COURT: You object to that, Miss Silver? 


MISS SILVER: Your Honor, you mean for settlement 
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the 6th or notice the 6th for settiement the following 
week? 

THE COURT: That is a good point. I was saying 
as long as he served and filed it on the 6th, if he settled 
it three days thereafter that would be fine. 

MISS SILVER: That would be fine. 

THE COURT: That is the usual New York rule, 
which we follow here, as I understand it. 

Mr. Retell, I think perhaps in fairness to you 
I should observe it may well be you are not going to be 
concerned about some of these other subjects that I, for 


example, ticked off as what I see as areas for possible 


clarification. Obviously if you are not, why, just call 


up Mr. Patterson and say "Look, I am still pressing only 
one thing, which the Judge already has the papers on," 
or if you still want to say something about the rest of 
this, even though you are not formally admitted, all right. 
The same goes for you, Mr. Greenwald, although 
I assume your client will be pretty much in support of 
whatever the Board cf Education comes up with. 
MR. GREENWALD: I assume we will be consulted 
as far as the Court and the Board of Education. ‘We were 
not party to the discussions between the parties a couple 


of days azo and I just heard about it this mornins. 


on ios) 


~ 


2 8S RB 


& 


J 3564 
jhkm Transcript of Proceedings dated December 20, 1974 20 

MR. BERNIKOW: Last night. 

MR. GREENWALD: Last night. Obviously we will 
work towards an order thet we think, frankly, will be 
both equitable and workable. We welcome that opportunity. 

THE COURT: If you feel that you want to submit 
a letter or something, why, even thoush your client has 
not formally, I suvpose, intervened for this purpose, I 
don't want to stand on ceremony with you either in that 
regard. 

MR. GREENWALD: We have formally intervened for 
the purpose of excessing, your Honor. 

THE COURT: I am so confused now, maybe you are 
right. I thought you had not. 

MR. GREENWALD: We are an intervenor for the 
purpose of excessing and other relevant matters. 

THE COURT: I stand corrected. I have gotten 
so used to you as being 2 full time participant that I 


had forgotten these technicalities. 


MR. GREENWALD: Yes. I have been here five years, 


your Honor, the iast year only with some leritimacy. 
THE COURT: You came in shortly after I came in. 
MR. GREENWALD: I was there before you, your 
Honor. 


THE COURT: I know. 
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MR. ‘REFNWALD: Yes, you permitted me to intervene 
for purnoses of excessing and other matters related -- 
THE COURT: In any event, we got that clarified, 


so you know what to jo without more. 


THE COURT: May I say with some trepidation 
that I hope you have a splendid holiday season, without 
any further disarreements until ma ybe later this month. 

Thank you very much. 


Thank you. 


(Adjourned. ) 


MR. GREENWALD: Thank you, your Honor. 


whak. ADRIAN P. BURKE, Corporation Coussel 


>. 


J 35828 
fa* 2 ¢. “ 
a Letter dated January 17, 1975. from Leonard Bernikow 
a's to Tyler, J. 


iy 


. 


MUNICIPAL BUILDING 


“ah 


NEW YORK, N. Y. 10007 


Januery 17, 1975 


Hon. Harold R. Tyler 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, N.Y. 10007 


Re: Chance, et al., v. Board of + 
Examiners, et al., 70 Civ. 4141 


Dear Judge Tyler: 


Although I had high hopes that we could submit an 
order on excessing which would be agreeable to all parties, 
I sincerely regret to inform you that we have been unable to 
reach that desired end. 


I am therefore submitting a proposed order on be- 
half of the Board of Education. This order was discussed 
with the plaintiffs and they have indicated their opposition 
to it. 


The Board of Education would find acceptable, al- 
though less cesirable another order which has been discussed, 
only briefly with the plaintiffs. 


That order would be identical to our present pro- 
posed order except that Paragraph III of the orcer would read 
as follows: 


III. Excéssing: 


If a supervisor in Group B was elicible to 
take an examinaticn pricr to Sertemser 17, 
1971-for a title in which he or she is now 
serving, his or her adjusted seniority for 
excessing purposes only, shall commence on 

the mean (mid-point) date of appointment 

from the list cf the last examination in his 
or her titie before Sentember 17, 1971. The 
amount of time between the mean date of <a 
pointment of the particular list and September 
17, 1971, is to be added to the number cf 
years he has served in the title after September 
17, 1971. 
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Hon. Harold R. Tyler 1/17/75 


I intend to submit further material in support of 
our order early next week. 


Respectfully yours, 


idl 


Leonard Bernikow 
Assistant Corporation Counsel 


Cc: 


Mrs. Frankel 
Mr. Greenwald 
Mr. Rebell 
Mr. Cohen 
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SOUTHERN DISTRICT OF NEW YORK 


w“ 


BOSTON M. CHANCE, LOUIS C. 


- o7 
et al., 


Plaintiffs, 79 Civ. 4 


-against- 


THE BOARD OF EXAMINERS and 


MERCADO, 


141 
(H.R.T.0 


THE BOARD 


OF EDUCATION OF THE CITY OF NEW YCRK,: 


et al. 


NOTICE OF 


H SETTLEMENT 


Defendants. 


PLEASE TAKE NOTICE that the annexed order will 


be presented for settlement and signature on the 24th day 


of January, 1975, to the HOnorable HAROLD R. TYLER at the 


United States Courthouse. 


Dated: New York, New York 


January 17, 1975 


t 
i 
' 
1 
| 
i] 
t 
1 
~ 
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ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Defendants 
Municipal Buiiding 

New York, New York 1° OT 


By | Sees 
eonard Bernikow ' 


ASsistant Corporation Counsel 


ey 
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JEANNE F. SILVER, ESQ. 
| Attorney for Plaintiffs 


20 West 40 Street 
New York, New York 10018 


LEONARD GPEENWALD, ESQ. 
Attorneys for Intervenor, 
Council of Supervisors and 
Administrators of the City 
of New York, Lecal 1, School 
Administrators and Supervisors 
Organizing Committee, APL-CIO 
80 Eighth Avenue 
New York, New York 10011 


REEELL and KRIEGER, ESQS. 
230 Park Avenue 
New York, New York 10017 


SAUL Z. COHEN, ESQ. 

KAYE, SCHOLER, FIERMAN, HAYS 
& HANDLER, ESQS. 

425 Park AVenue 

New York, New York , 10022 


{ 


{ 
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Defendant Board of Education’s Proposed Order 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE, LOUIS C. MERCADO, : 


et al., 
Plaintiffs, 
--against- 70 Civ. 4141 
: (H.R.T.) 
THE BOARD OF EXAMINERS AND THE BOARD 
OF EDUCATION OF THE CITY OF NEW YORK,: 
et al., 
Defendants. 
eet x 


Plaintiffs and defendant Board of Education havin 


appearc before this Court to request certain rulings 
regarding the continued apylicability of “excessing"” regu- 
lations set forth in an agreement between said defendant 


and the Council of Supervisors and Administrators of the 


City of New York, Local 1, School Administrators and Super- 


visors Organizing Committee, AFL-CIO, (hereinafter "CSA"), 
and pleintiffs having urged that continued implementation 
of such rules, or any rules which would have a discrimina- 
tory impact on the "acting" supervisors assigned pursuant 
to this Court's orders, would be inconsistent with the 
Court's decisions herein, and plaintiffs hav.ng proposed 


an alternative approach to the excessing of supervisory 


Ov 


personnel, and the defendant, Board of Education, the "CSA" 


as Intervenor, and the New York City School-Boards Associa- 


rns mene ee 
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tion as amicus curiae, having each proposed certain modi- 
fications in existing rules, and the Court having issued 
a preliminary order in respect to this matter on July 30, 
1974, and the Court having received certain further reports 


and held further hearings thereon at which the parties, 


the Intervenor and amicus curiae were represented, and the 
Court having made its findings on the record at the hearing 
on November 8, 1974: 

IT IS HEREBY ORDERED: 

This Court's Order of July 30, 1974 is rescinded 
and the following provisions shall govern the intra-district 
and inter-district excessing of supervisory personnel in.the 
New York City school system. 

I. Definitions 


A. As used herein, the term "examination" includes 


any examination authorized by paragraph III of the Final 

Judgment in this case, not excluding on-the-job evaluations. 
B. As u.ed herein, "excessing" means the removal 

of a supervisor from a position in which he is serving as 

a result of the abolition of such position or another posi- 

tion at the same or a higher level than that rrom which he 

is removed. 


II. Persons Affected by this Order: 
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consist of all persons occupying any supervisory position, 
whether on an acting or regular basis, in the New York City 
public school system as of the date that any supervisory 
osition is to be setutnated., Such supervisors shall be 


ivided into two groups. Group A will consist of all, super- 


A. The persons affected by this order shall 


{sors who were appointed before September 17, 1971, the date | 
he preliminary injunction wes issued in this case. Grouv & 
111 consist of all supervisors who were appointe2 after 
eptember 17, 1971. 

B., Any person otherwise qualified to be in Group 4 
r B shall be excluded from the operation of this order, 


ither; 


1. if he has been assigned or appointed to a 

supervisory position for less than five months 

as of the date he is to be excessed from a 

position; or 

2. If he does not hold a valid supervisory 

license as of the date he is to be excessed; 

C. Any person otherwise qualified to be in Group 
A or B shall be excluded from the operation of this order 
4f he or she shall volunteer in writing for a transfer. 
Such a person must submit a statement in writing that he 


2 3 i 
or she voluntarily agrees to placement by the d strict in 
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another comparable vacancy within the district without 
regard to his or her excessing rights. Such a person must 
acknowledge the agreement in a notarized letter to the 
District Superintendent and the Executive Director of 


Personnel, 


III. EXCESSING: 

If a supervisor in Group B took and failed an 
examination prior to September 17, 1971, for the title in 
which he or she is now serving, his or her seniority, for 
excessing purposes only, shall commence on the mean (mid- 
point) date of appointment from the list of the examination 
he or she failed, provided he or she was eligible for ap- 
pointment when the list was promulgated. The amount of 
time between the mean date of appointment of the particular 
list and September 17, 1971, is to be added to the number 
of years he has served in the title after September 17, 


1971. 


IV. REASSIGNMENT: 

This order shall apply to excessed supervisors 
who as of the date of this order have not been assigned ty 
their districts to comparable open vacancies which had 


existed in the home district. 
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According to the adjusted seniority rules, ex- 
plained above in Paragraph III (Excessing) of this order, 
the districts will first place 211 of their own eycessed 
supervisors in comparable existing vacancies within their 
own home districts. 

Only those excessed supervisors for whom there 
are no comparable vacancies in the home districts are to te 
placed in the citywide excessing pool for placement by the 
Executive Director of Personnel into comparable existing 
vacancies in the System. No comparable vacancies are to 
be filled until all the members of the excessed pool are 


placed. 


V. OVERSEER: 

The Executive Director for Personnel of the Boars 
of Education shall take all steps necessary to insure com- 
pliance with this order; shall require appointing authoi- 


ties to supply all information necessary to execute this 


order; and shall require appointing authorities to act in 


whatever manner is necessary to execute this order, pro- 
vided, however, that he complies to the maximum extent 
possible with all other relevant laws, contracts, policies, 


by-laws, and agreements. 
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VI. REPORTING: 

The defendant Board of Education shali furnish 
‘to plaintiffs and the CSA copies of all instructions, 
directives, or circulars issued to any appointing authori- 
ties, their responsible officers, or other persons in 
respect to the excessing of supervisors. Any supervisor 
who is to be excessed shall be informed of his rights under 
this order and the data or computations on the basis of 
which defendants conclude that such excessing and transfers 


wil] comply with this order. 


VII. DURATION: 
This order shall be effective retroactively to 


July 30, 1974, and prospectively until November 30, 1977. 


VIII. CONSTRUCTION: 

To the maximum extent possible this order shall 
be construed consistently with all other relevant laws, 
contracts, policies, by-laws, and agreements. In particu- 
law, it shall not be construed to prejudice or limit the 
defendant's rights, if any, to create a preferred poet of 


excessed supervisors and/or to reassign or appoint them to 


vacancies wherever situated in the New York City public 
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school system. Further, this order shall not be construed 


to prejudice or limit the excessed supervisors' rights, if 


any, to return to vacancies in their home districts. 


Dated: January » ate 


J) saw 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[SAME TITLE] 


STATE OF NEW YORK ) 
ss. 


COUNTY OF NEW YORK ) 


JAMES REGAN, being duly sworn, deposes and says: 

1. I am President of the Board of Education of 
the City of New York and I submit this affidavit in support 
of adhe proposed order submitted on behalf of the Board of 
Education and the Chancellor. 


2. The aforesaid defendants believe that their 


order submitted on January 17, 1975, a copy of which is 
annexed hereto, is an appropriate means of dealing with the 
problem of excessina. Our order would avoid some of the 
administrative difficulties and other problems which would 
result from the order of this Court dated November 22, 1974. 
3. The Board of Education order would compensate 
those supervisors who were subjected to examinations found 
by this Court to be unconstitutional because they were not 


job related, 
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4. The proposed order would provide that, for 


purpose of excessing, a supervisor who had taken and failed 


to pass an examination found by this Court to have been non- | 
| 


job related, would be given seniority as though he had passed 
and been appointed. 

5. By definition excessing can apply only to 
supervisors who are now serving. Therefore, we are concerned! 
with compensatory relief only for those supervisors who in 
fact were directly harmed because the pre-injunction exami- 
nations were not job related. These are the only supervisors 
| who would require compensatory seniority in order to be | 

protected against the effect of examinations held defective 
by this Court. 

6. Pursuant to the terms of the November 22nd 
order the so-called plaintiff class is not only a continuovs- 
ly expanding class but also is much larger than when the 
suit was started despite the fact that non-discriminatory 
appointments have been made for almost four years. °F 
example, a supervisor appointed in September, 1974 may have 
been ineligible to become a supervisor prior to September, 
1971. It is therefore difficult to assume that he or she 
was harmed or discriminated against by an examination that 
may have been given in 1968 when he or she may have still 


been in school. The order being proposed by the defendants 


focuses on and compensates those individuals who can make a 
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claim of harm because they failed to pass the non-job related! 


| 


| examination. 
7. We believe that under applicable law that after 
the employing agency has in fact provided compensation to a 


group that has claimed discrimination then the necessary 


affirmative action requirements have been met. Thereafter 
those who came into the system in accordance with the job 
related requirements have no further claim to benefits in 
the nature of seniority which they could not possibly have 


been eligible for had the employment system been fully 


constitutional. 


8. We believe, in addition, that whereas here 
defendants are proposing a compensatory remedy to those 
individuals who may have been adversely affected by non- 
job related examinations, this court should give deference 
to the plan submitted by the agency charqed by law with the 
responsibility for administering the program, 

9, The remedy proposed by defendants restricts 
the compensatory seniority to those individuals who met the 
educational and experience qualifications necessary for 
attainment of supervisory positions. It is to be noted 
that these educational and experience requeirements have 
not been held by this Court to be discriminatory or to have 


been complied with in a discriminatory manner. 


J 372a 


Affidavit of James Regai, dated January 21, 1975 


10. It would be unjust as well as creating many 
unnecessi _ problems in the administration of the public 
school system of the City of New York to require the imple- 
mentation of an order which in effect grants seniority to 
some individuals which they could never have attained under 
a job-related supervisory examination system. Personnel 
administration and relations in this vast school system 
cannot ignore the structure developed by collective bargain- 
ing, by long practice of adherence to State Law requirements, 


employee morale and some assurance that career expectations 


| will not be adversely affected by seniority arrangements 
which most employees of all ethnic groups will find difficult 
to understand. We think the proposed order is appropriate, 
fully compensatory and easy to administer. 

ll. Defendants had previously proposed an order 
which provided that any excessed supervisor would be placed 
in a preferred pool and no appointments would be made until 
that pool was exhausted, Defendants’ present proposal, we 
believe, is specifically directed as a remedy designed to 
counteract the effects of the examining system invalidated 
by this Court. Defendants believe that both in the former 
proposal submitted by them and in the current proposal they 


have shown both their good faith and willingness to volun- 


tarily address themselves to appropriate remedies in this 
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case designed to protect all individuals who might be 
adversely affected. 

12. In addition, the November 22, 1974 order 
places great administrative burdens on the Division of 
Personnel of the Board of Education. Not only does it 
involve the Division of Personnel in intra-district excessing. 
which hitherto has always been administered by the 32 districts 
but it also involves it in every proposed move. 

13. The racial categories further compound the 
administrative difficulties, since each proposed move must 
be first checked for racial identification. Moreover, the 
requirement that the Executive Director of Personnel admin- 
ister intra-district excessing rather than allowing the 
district to fill its vacancies first will greatly increase 
the number of excessed supervisors who must be pliced in 


the excessing group. 


Sworn to before me this 


we 
os -“day of January, 1975 


JULIUS KAPLAN 
Commissioner of Deeds 
City of New York 2-1760 

Cer'ificate filed in Kings County 
Commission Expires May 1, 197 


ie 
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REBELL & KRIEGER 
ATTORNEYS AT LAW 
230 RARK AVENUE 


(ICHAEL A. REBELL NEW YORK, N. Y. 10017 WESTCHESTER OFFICE 
JENN/S C. KRIEGER (212) 5832-2211 90 MAPLE AVENUE 
WHITE PLAINS, NEW YORK 10601 
(914) 949-5525 


‘bh 
January 23, 1975 


Honorable Harold R. Tyler 
United States District Court 
Southern District of New York 
Jnited States Court House 
Foley Square, New York 10007 


Re: Chance v. Board of Examiners 
70 Civ. 4141 


2axr Judge Tyler: 


I am writing to convey the comments of amicus curiae 
New York City School Board Association concerning the proposed 
excessing order which has been noticed for settlement by 
defendant Board of Education on January 24, 1975. On behalf 
of our Community School Board members we would make the 
following points: 


1. We believe that a paramount concern in a new 
excessing order must be a clarification of the fact that to 
avoid sevee leaa! and administrative complications any new 
excessing system must be implemented initially on a district- 
wide basis; only when intra-district transfers cannot accomo- 
date all excessed personnel should a city-wide implementation 
go into effect. We support Part IV of defendant's orcer to 
the extent that it clerifies this point. However we do not 
believe that it is necessary to delay the filling of city- 
wide vacancies and interfere with effective administration 
of the schools pending exhaustion of the excess pool as 
specified in the last sentence of Part IV since defendants’ 
own statistics show that at any given moment numerous vacan- 
cies will exist on a city-wide basis. No such automatic 
delay in filling vacancies had ever been part of city-wide 
+ xcessing rules. 


2. The specific excessing system proposed by the 
defendants in Part III of their order appears to us to have 
serious problems in terms of administrative feasibility and 
effects on staff morale. The idea of granting members of 
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EBELL & KRIEGER 


Hono’ able Harold R. Tyler -2- January 23, 1975 


the plaintiff class increased seniority for excessing purposes 
only if they accept the stigma of public promulgation of 
their having failed a previous examination appears to be un- 
reasonable. Even under defendants’ proposed alternative 
system, serious questions arise concerning the feasibility of 
effecting complex individual seniority calculations imposing 
significant time delays which would impair effective admini- 
stration of the schools. 


We believe that the two other approaches to this 
problem which have been under discussion by the parties 
would be simpler and more effective than defendants' present 
proposal. These two alternate approaches would be either a) 
to grant all supervisors appointed since September 17, 1971 
an automatic proportionate increase in the calculation of 
their seniority for excessing purposes or b) to revert to 
the approach contained in the Court's earlier excessing 
proposals, namely, requiring that excessing be effected in 
alternate order from lists of supervisors appointed before 
or after September 17, 1971. 


3. We note that defendants have not attempted to 
incinde the so-called “automatic appointment" issue in the 
provisions of this order. We are informed, however, that 
the attorney for the plaintiffs intends to again ask the 
Court to include such a provision. As we have stated on 
previous cccasici:s, we believe that this critical automatic 
appointment issue is not related to the immediate excessina 

? problem and should not be considered in this context. Follow- 
ing the Court's suggestion on January 14, 1975, we have 
presented proposals to all the parties concerning certain 

specific modifications in the final wording of the permanent 
licensing plan. We believe that a resolution of the automatic 
appointment issue would most appropriately be accomplished in 
the context of anticipated further negotiations on the perma- 
nent licensing plan, to which it directly relates. 
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Sincerely yours, 


REBELL & KRIEGER 

Attorneys for amicus curiae 
New York City School Board 
Association 


of 1b 


MAR: st fe fi ckeat A. Rebell 
cc: Jeanne R. Silver, Atty. 4 

Elizabeth B. DuBois, Atty. 

Leonard Bernikow, Esq. 

Saul Z. Cohen, Esq. 

Leonard Grecnwald, Esq. 
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Letter dated January 24, 1975, from Jeanne R., Silver 
to Tyler, J. 


JEANNE R. SILVER 
Attorney +t Law 


20 WEST 497TH STREET 


NEV/ YORK, N. Y. 10018 


(212) 354.6100 


January 2/., 1975 


Hoh. Hurol? R. Tyler, Jr. 
United Stuies District Judge 
Vaited States Court House 
Foley Square 


New York, New York 10007 = 
Re; Chance v. Board of Examiners | 
70 Civ. 4lAi jf 
Dear Judge Tyler: r 


re 

This letter is submitted in opposition to the defendant Board of Edu™ 

cation's proposals for resettling the Court's November 22 Order with res— 

pect to the "excessing" of supervisory personnel and in support of plain- 
tiffs' proposed counter-order submitted herewith. 


As you are aware, plaintiffs viewed the Court's original order on ex= 
cessing as lawful and appropriate but had agreed at the Board's request to 
confer with its representatives about alternatives which might be accapt— 
able to all parties. It now appears that no such agreement is possible. 
Accordingly, our proposed counter-order adheres essentially to the Court's 
November 22 decree. In addition, it contains four modifications, described 
more fully in Exhibit "A" to this letter, which implement suggestions by 
the Court at the Decexber 20th hearing, to alleviate administrative problems 
anticipated under the original decree because of the decentralized nature 
of the City's school system as well as to finally resolve the problen of 
regularizing the appointive status of newly licensed acting supervisors. 


Plaintiffs' objection to the defendant's order is based on the complete 
absence of any guiding principle which would realize the oojectives of the 
Court's November 22 decree and similar orders in other employment discrimi-— 
nation cases*. This Court's Order, "freezing" the application of seniority 
excessing rules at the point where the prorortion of Blacks and Prerto Ricans 
excessed would exceed their present represantation in the school systeng 


a 
would have the dual purpose end effect of preventing perpetuation of wrongs 


cCueM 


See Watkins v. United Sisco! Workers, 6 EPD para. 9766 (2.D. La. 1974 
pk Se A AS A AE 


and Jersey Contral Power end Light Ga. y- IB, 8 EPD, para. 9759 (D NJ. 


1974). 
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to the plaintiffs and precluding / esulting resegreg2tion of the school super- 
visory staff. The defendant's pri posed order affording limited and arbitrary 
seniority increments to a tiny fraction of plaintiffs' class, would achieve 
neither goal. : 
The sole thrust of defendant's proposal is to give a degree of incremental 
seniority to post—injunction appointees who failed examinations prior to issu- 
ance of the injunction. The increments would be measured by the numbers of 
' yearselapsed between a date related to the failed examination and the date of 
ay the ry injunction. There is nothing in this formula that would neces— 
Ji. gerily Gimit the impact of the seniority system on members of plaintiffs’ class. 
“7 Phere 4B oO reason to believe that its applicavion would prevent substantial re- 
‘ime the still relatively small representation of those groups in the 
service as a whole. 


» it appears that application of defendant's formula would have 
limiting effect on the impact of current seniority rules upon 

» @ither ' members of plaintiffs' class or post-injunction appointees gener— 
tiffs have no independent source of information regarding the num- 


e woud ye gligible for added seniority under defendant's plan. However, we have 
« een by defendants 
would fel] in the affected group. 


oe Defiifent rationalizes this « »mplete departure from the Court's Order as 
dees am att to “compensate” people who sustained injury by virtue of the former 
Poe examination system. Analysis of defendant's proposals indi- 
? ‘eates thet it could not possibly serve that purpose: 


&° The reach of defendant's proposal is too narrow. Plaintiffs’ class 
eat a iw gs * @s defined by the Final Judgment is not limited to people who took, 
69) - | gesled or were eligible* for supervisory examinations ‘pefore ths 


wh )0.° @ the eftdmative proposal, set forth in the covering lettec of defendant's 
Bin 4 | ggunsel, Limiting the benefitted group to those who were “eligible” for an 
cto oth @ld exemimation would not cure this deficiency in the proposed order. The 


Sg 


; for or take such supervisory examinations because they reasonably be- 
Ss: \Bdeved the supervisory examination system:to be discriminatory and unrelated 
‘} aa, @ job performance.” Chance v. Boevd of Examiners, (Opin. Nansfield, J. 
VE $F21/7$) 4. That group cannot be assumed to have included only pzople who were 
ce ey 0 take exeminations. A mich more likely inference is that many mer- 
bers, believing success on the tests impossible, avoided tha onerous anc ex- 
pensive @ducational programs necesrary to make then eligibls. Moreover, it is 
clear that post-injunction appointees must include many who were not cligible 
for the unconstitutional tests, since current selection provisions in Special 
Circular 30 expressly permit people to apply for assignment to acting positions 
either if they meet eligibility requirements for the most recent appropriate 
supsrvisory examination or if they possess appropriate state certification. 


6 
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to Tyler, J. 


Hon, Harold R. Tyler, Jr. 3+ * Jan. 24, 1975 


injunction. Indeed, Louis erendé, ons of the tio named plain- 
tiffs herein, who was recently iicensed on the basis of on-the- 
job evaluations, never took a supervisory examination. And as 

noved, suora, it seems that almost none of ths post-injunction 
employees fa fall into the limited group defendant seeks to 
“compensate. " 


There is no rational basis for defendzunt's proposed method of 
computing seniority. Since, as we have already pointed why the 
fact of having failed an examination is immaterial to one's status 
as an injured plaintiff, it is inappropriate to use the mean date 
of appointment of successful examination takers as a starting 
date. The same must be said of the starting date in the defend- 
ant's “alternate" proposal. 


It is equally inappropriate to use the date of the preliminary 
injunction as a cut-off. This assumes, contrary to fact, that 
incividuals discriminated against were positioned to obtain 
immediate assignments to vacancies thereafter and may therefore 
be "docked" for the period until they actually received assign— 
ments. Under a different scheme than deferdant's it might be 
appropriate to add to the earned seniority of post~injunction ap- 
pointess uniform increments which would afford them parity with 
individuals having the same relative seniority within the pre~ 
injunction group. In the context of defendant's proposal, the 
cut-off of seniority for all affected individuals at a uniform 
date defeats the compensation objective. 


For the foregoing reasons, plaintiffs submit that the defendant's pro- 
posals are completely inappropriate substitutes for the Court's November 22 
Order. They do not serve the remedial objectives of that decree, and their 
provisions for "compensating" members of plaintiffs' class would neglect the 
interests of many while affording limited and varying relief to others with- 
out a consistent standard. 


Plaintiffs accordingly urge the Court to sign their proposed Order sub— 


mitted herewith, continuing the purpose and Plan of the Court's November 22 
Order and facilitating the administration thereof. 


egies yours, 


Ah 


hboener Naintiff 
IHS /mg ray for Plain iffs 


CC: Leonard Bernilou, Esq. 
Saul Z. Cohen, E5q. 
Leonard Creenwald, Esq. 
Michael A. Rebell, Esq. 


3. 
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Exhibii A—Plaintiffs’ Proposed Modification of 
November 22nd Order 


Plaintiffs' Proposed Modification of 
November 22 Order 


(References are to paragraphs in Plaintiffs' 
proposed counter-order submitted herewith) 


The last sentence in Para. I.B would permit voluntary transfers within 
districts in disregard of the Order's excessing rules. The significant 
difference bebwsea tbais provision and that proposed at Para. 1i-0 is 
defendant's proposed order is the requirement of consent to such trans- 
fer by the affected parent association, if any. We believe this pro- 
vision,which is consistent with curreit requirements for consultation 
with parent associationson appointments pursuant to Special Circ. 39, 
is desirable to mitigate the impact of possible pressuresto transfer 
which might be imposed by appointing authorities interested in decreas— 
ing or increasing their excessing ratios. We have also amended the re- 
porting provision (Para. VII) to include data on such transfers. 


The last. sentence of Para. II-C provides that licensure of acting per- 
sonnel shall convert their assignments to "appointments" for all pur—- 
poses, rather than only for excessing. The purpose—to eliminate un- 
certainty and litigation about a status left unclear in the Final 
Judgment—is discussed more fully in pleintiffs' letter of November 21, 
previously filed with the Court. At the last hearing on excessing, 
December 20, the defendant Board of Education affirmed that it joins 
in our request for this modification. We believe the New York City 
School Boards Association is mistaken in the claim that its members' 
state law appointment rights would be violated by the provision and 
that the issues discussed in its December 13 memorandum are th refore 
extraneous tc +his Court's jurisdiction. 


‘Paras. ITI.B and C provide that the formula limitations on "excessing," 


amd on intra-district reassignment by appo nting authorities within their 
own jurisdictions, shall be determined by computing the ratios of Group B 
and C within each district rather than for the City as a whole. We be- 
lieve these modifications are consistent both with the November 22 Order's 
purpose of maintaining gains in staff integration and the parties' de- 
sire, reiterated in Mr. Regan's affidavit supporting the defendant's pro- 
posed order, to decrease administrative burdens on the central authorities 


and “mecessary encroachment on the discretion of commnity boards. 


Pare. VII linits the Order's retroactive effect insofar as excessing but 
not ea. cament provisions are concerned. This will minimize the, 
necessit© .or commnity boards, restricted last July only from inter— 
district excessing, to revise intra—listrict reshufflinss now. (Cnange 
in prior personnel Shifts. will be necessasy only if required bo reabsord 
individualS entitked to intza-district reassignment under the local ratio 
and Para. IV. A. 
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Plaintiffs’ Notice of Settlement dated January 24, 1975 


‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


iBOSTON M. CHANCE, LOUIS - MERCADO, 
et al., 


Plaintiffs, 70 Civ. 4141 
(2. T.) 
-against- 


i THE BOARD OF EXAMINERS and THE BOARD 
| OF EDUCATION OF THE CITY OF NEW YORK, 
tet al., NOTICE OF 
SETTLEMENT 
Defendants. 


PLEASE TAKE NOTICE that the annexed ccoiiiter ‘rder will 
be presented for settlement and signature on -he 24t1 day of 
‘ January, 1975, to the Honorable HAROLD R. TYLER at the United 


|, States Courthouse. 


‘Dated: New York, New York 
| January 24, 1975 


ELIZABETH B. DuBOIS 

Legal Action Center of the 
City of New York 

271 Madison Avenue 

New York, New York 10017 
679-6502 


FO tig 

\ 

ae - iy 
ee { “~alios 


JEANNE R. SILVE.. - 

20 West 40th Sti : 

New York, New York 10018 
255-6472 


rtrorn2:’s for Flaintritris 
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ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 

New York, New York 10007 
} Att: Leonard Bernikow 


| 

LEONARD GREENWALD, ESQ. 
Attorneys for Intervencr, 
lCouncil of ‘Supervisors and 
Administrators of the City 

| of New York, Local 1, School 

| Administrators and Supervisors 
| Organizing Committee, AFL-CIO 
+80 Eighth Avenue 

‘New York, New York 10011 


/REBELL and KRIEGER, ESOS. 
' 230 Park Avenue 
|New York, New York 10017 


l sant Z. COHEN, ESQ. 

SCHOLER, FIERMAN, HAYS 
|: ESQs. 

425 Park Avenue 

iNew York, New York 10022 


; 
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Plaintiffs’ Propose? Counter-Order 


| 
i 
;UNITED STAT 
‘SOUTHERN DI 
{ 


DISTRICT CCURT 
IcT OF NEW YORK 


ES 
STR 


[SAME TITLE] 


Plaintiffs and defendant Boaré of Education having appeared 


before this Court to request certain rulings regarding the con- 
, tinued applicability of "“excessing" regulations set forth in an 
agreement between said defendant and the Council of Supervisors 


‘and Administrators of the City of New York, Local 1, School Ad- 


‘inafter "CSA"), and plaintiffs having urged that continued imple- 


‘mentation of such rules, or any rules which would have a dis- 

i! 

:criminatory impact on the “acting” supervisors assigned pursuant 
j' 


.to this Court's orders, would be inconsistent with the Court's 
decisions herein, and plaintiffs having proposed ~: alternative 
i; approach to the excessing of supervisory perscnnel, and the 


defendant, Board of Education, the "CSA" as Intervenor, and the 
|: New York City School Boards Association as amicus curiae, having 
¢ ——- 

i 


il . . : . . ° ° 
|each proposed certain modifications in existing rules, and the 
| 


Court having issued a preliminary Order in respect to this 


“matter on July 30, 1974, and the Court having received certain 
_ further reports and held further hearings thereon at which the 
parties, the Intervenor and amicus curiae were revoresented; and 
'the Court having made its findings in the record at the naaring 


"on November 8, 1974, and having issu2d an Order thereon dated 


| November 22, 1974; and the Court having subsequently considered 


Mministrators and Supervisors Organizing Committee, AFL-CIO, (here-_ 


. 
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Pa 


certain administrative problems which defendant represented were 
entailed in implementing said Order; and the parties on January 
;24, 1975 having submitted counter proposals for modification 


aaa 


| IT 1S HEREBY ORDERED: 
\ is Court's order of November 22, 1974, rescinding its 


‘prior Order of July 30, 1974 and setting forth provisions to 
.govern the intra-district and inter-district excegsing of super- 
i visory personnel in the New York City school system is modified 
to read as follows: 

Ir. Definitions 


‘imation authorized by paragraph III of the Final Judgment in this 


i] 

| A. As used herein, the term "examination" includes any exam- 
j 

| 


jcase, not excluding on-the-job evaluations. 


‘ 
visor from a position in which he is serving as 4 result of the 


| B. As used herein, “excessing” means the renoval of a surer- 
i 

| 

labolition of such position or another position at the same or a 
higher level than that from whic. he is removed, provided that 

if a supervisor who would otherwise be excessed pursuant to this 
definition volunteers in writing, after having been fully advised 
of his excessing rights hereunder, for placement in «~ comparable 


vacant position within the jurisdiction of the same appointing 


authority at the same or a higher lev2l than that from which he 
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lis removed, and he and the Parents association of the school, if 

| any, to which he is being transferred affirm in writing their assen 
li to such placement, such supervisor's removal from his original 

;, Position shall not be Geemed an "“excessinx as the term is used 
‘herein. 

j tZ- Persons Affected by this Order: 


A. The persons affected by this order shall consist of al} 


F ae S 
|, Persons occupying any supervisory position, whether on an acting 


i" regular basis, in the New York City public school systen as of 


supervisors shall be divided into three groups. Group A shall 
consist of all Black supervisurs. Grou, B shall consist of all 
Supervisors cf Puerto Rican or Latin American descent or origin. 
Group C shall consist of all supervisors not in Group A or 
Group B. 


B. Any person otherwise qualified to be in Group A, B, or C 


shall be excluded from the operation of this order, either: 


! 
' 
' 
' 
ro 
— 


1. if he has been assigned or appointed to a supervisory 


position for.less than five months as of the date he 
is to be excessed from a position; or 
a. & 
a. he does not hold a valid supervisory license 
as of the date he is to be excessed; and 


b. he has failed to take or complete or has failed 
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the appropriate licensing examination or re-exam- 
ination after adequate notice and, in the case of a 
first examination, during a period in which he had 
the opportunity to take or complete the appropriate 
examination. 

C. For purposes of implementing this order, the date of 
“appointment” of a supervisor not excluded from its operation 
shall be deemed to be the earlier of (1) the date on which he 
was ap »rinted to his position or (2) the date on which he was 
assigned thereto pursuant to then applicable rules or regula- 
tions of the defendants. For all purposes, the licensure of an 
individual serving in an acting position pursuant to assignment 
in accordance with the applicable rules or requlations of the 
defendant shall also constitute his appointment effectiwe as of 
the date of his assignment. 

D. A person occupying a supervisory position shall not be 
excessed until the results of his examination or re-examination 


have been evaluated if 


1. he has not had an opporti.nity to take or complete 


an examination for a supervisory license, although he 


has been assigned to a supervisory position for more 


than five months and is eligible for on-the-job evalua- 


tion; or 
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2. he is in the process of taking an examination or 


re-examination for a supervisory license; or 


3. the results of his examination or re-examination 


| 
have not been.evaluated, | 


unless he could be excessed even if he held a supervisory license 
valid as of the date of his original assignment to a supervisory 


position. 


III. Excess‘ ng: 

A. The total number of supervisors shall be calculated 
separately for Group A(A), for Group B(E), and for Group C(C) 
as of the date that any supervisory position is to be terminated. | 
These numbers shall be totalled for all groups (A+B+C). The 
proportion that A bears to the total (A+B+C) shall be calculated 
(A/ (A+B+C)). The proportion that B bears to the tota: (-44B+C) 
shall be calculated (B/(A+B+C)). 

B. As of the date that supervisory positions are to be 
terminated within the jurisdiction of any appointing authority 
the total numbers of supervisors in Groups A (A'), B (B') and 
C (C') respectively within such jurisdiction shal) be separately 
calculated. These numbers shall be totalled for each jurisdic- 
tion (A'+B'+C'). The proportion that A‘ and B' respectively 
bear to (A'+B‘'+C') shall be calculated as to each jurisdiction 
in which terminations are anticipated. 

C. The number of supervisors in Group A' who are to be 

| fexcessed at any time by an appointing authority divided by the 


total number of supervisors in Groups A', B' and C' who are to 
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be excessed at that same time shall not exceed A'/(A'+B'+C'). 
The number of supervisors in Group B' who are to be excessed 
at any time by an appointing authority, divided by the total 
number of supervisors in Croups A", B' and C' who are to be 
excessed at that same time shall not exceed B'/{A'+B'+C'). 
Iv. Reassignment: 

A. If persons from Grou” A', Group B', or Group C' who have 
been excessed by an appointing authority are reassigned by such 
authority to appropriate supervisory vacancies under its juris- 
diction, such reassignment shall be done 

1. in such a manner tha (A'+B')/(A'+B'+C') within the 
jurisdiction of such authority «oes not decrease unless there 
are no excessed supervisors from Group A' or Group B’ available 
for reassignment; and 

2. . in such a manner that A'/(A'+B'+C') within the author-_ 
ity's jurisdiction does not decrease unless there are no excessed’ 
supervisors from Group A' available fir reassignment, provided, 
however, that the ratio may decrease to A'/(A'+B'+C'+1) if the 
increase in the size of the denominator results from the re- 
assignment of an excessed supervisor from Group B'; and 

3. in such a ranner that B'/(A'+8'+C') does not decrease 
unless there are no excessed supervisors from Group B' available 
for reassignment, provided, however that the ratio may decrease 
to B'(A +B'+C'+1) if the increase in the size of the denominator 


results from the reassignment of an excessed supervisor from 


) Group A’. 
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B. If persons from Group A, Group B, or Group C who have been 
excessed out of the jurisdiction of an appointing authority are 
reassigned by the defendant Board of Education or Chancellor toe 
appropriate supervisory vacancies such reas 


done 


1. in such a manner that (A+B)/(A+B+C) in the City super-, 
visory service as a whole does not decrease, unless there are 
no excessed supervisors from Group A or Group B available for 
reassignment; aid 


2. in such a manner that A/(A+B+C, does not increase 


unless there are no excessed supervisors from Group A available . 


for reassignment, provided, however, that the ratio may decrease 
to A/(A+B+C+l) if the increase in the size of the denominator 
results from the reassignment of an excessed supervisor from 
Group B; and 

3. in such a manner that B/(A+B+C) does not decrease un-~ 
less there are no excessed supervisors from Group B available 
for reassignment, provided, however, that the ratio May decrease 
to B/(At+B+Ct+1) if the increase in the size cf the denominator 
results from the reassignment of an excessed supervisor from 
Group A. 
V. Overseer 


The Executive Director for Personnel of the Board of 


e 


¥ a 
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Education shall take all steps necessary to insure compliance with 
this order; shall require appointing authorities to supplygall 
information necessary to execute this order; and shall require 
appointing authorities to act in whatever manner is necessary 
to execute this order, provided, however, that he complies to 


the maximum extent possible with all other relevant laws, con- 


oe ee es: ere 


tracts, policies, by-laws, and agreements. 


“7T. Reporting: 


sf 


The defendant Board of Education shall furnish to plain- 


tizfs and the CSA copies of all instructions, directives, 


i circulars, or orders issued to any appointing authorities, 


1 
' 


their responsible officers, or other persons in respect to the 


excessing of supervisors. No later than 15 days prior to the 


! effective date of any excessing decisions or orders, the Board 
shall report to plaintiffs and the CSA the name and Group of all 
p-rsonnel to be excessed or transferred in lieu of excessing, 
the positions from which they will be excessed or transferred, 

7 positions to which they will be transfereed, if any, and data or 


computations on the basis of which defendants conclude that such 


excessing and transfers will comply with this order. 


-“g--=- 


II. Duration: 
This order shall be fully effective prospectively until 


November 30, 1977, and except for the provision of paragraph 


] 
| 
! 
| 
i 
Te 


! 


VIII. Construction: 


Ila C. above, retroactively to July 30, 1974. 
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To the maximum extent possible this order shall be con- 
struea consistently with all ether relevant laws, contracts, 
policies, by-laws, and agreements. In particular, it shall not 
be construed to prejudice or limit the defendant's rights, if 
any, to create a preferred pool of excessed supervisors and/or 
to reassign or appoint them to vacancies wherever situated in 
the New York City public school system. Further, this order 
shall not be construed to prejudice or limit the excessed super- 
viscrs' rights, if any, to return to vacancies in their hone 


districts. 


ee ee 


| 
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Letter dated January 27, 1975, from Leonard Greenwald 
to Tyler, J. 


LAW OFFICES 


FRANKLE & GREENWALD 


BO EIGHTH AVENUE, NEW YORK, N.Y. ool 


MAK H FRANKLE — 


LEONARD GREENWALD (212) 242-0200 


eee - 


January 27, 1975 


fen. Herold R. Tyler 

Ualted States Sistrict Court 
Seuwthern Bistrict of Rew York 
United Stetes Courthouse 
Poley Severs 

few York, New York 10007 


Re: Cranes #3 al. vs. Beard of Examiners et @!. 
70 Civ. 


Bear Judge Tyler: 


tt te with regret thet | eust inform the Court that ay client, the CSA, 
wee Instrusted ae not te take eny position on any of the orders pend- 
tng before the Court. Hewever, this should not be construed et meaning 
ghet we approve ef any or al! of the orders. 


tveats, Including the last futile ettempts to reach conproalse, have 
coavinced the CSA thet there Is in fact less than a genuine desire to 
reach an orde~ on excessing which Is tailored both to the needs of the 
grobles and 32 educational systen. 


The CSA ku gt araces: Rplata pr ite opinion as to the political estiva- 
lens behiad pleiatiffs' positiens. | respectfully call the Court's 
attentien te the affidevit of Mr. Saul Z. Cohen deted January 13, 1975. 
At the present stage, it ts virtually cleer thet none of plaintiff's 
cless woul? be affected by unsescing. 


The Court of Appeals in its decision (see 49 U.S. Fas. 24 825) werned 
about @ situation in which plelatiffs’ cless alight acquire interests 
hestite te end destructive te e nen-discriainatory testing system. We 
Bellewe thet In fact hes happened. A majority of the sinerity group 
supervisers new serving reject the "remedy" belag made available to 
thes. They heve In aacting after meting advised their collective ber- 
gaining representative, the CSA, that they professione!ly end aera! ly 
rejest the professions! eperthe!s chet the propesed order creates. 


Letter dated January 27, 1975; from Leonard Greenwald 
to Tyler, J. 


2-Hon. Harold R. Tyler, January 27, 1975 


For these reasons and reasons previously expressed, we cannot Join in 
nor endorse any of the proposed orders. 


Respectfully yours, 
/s/ 
LEONARD GREEMWALD 


LG: bsw 


cc: weanne AR. Silver, Esq. 
Leonard Bernikow, Esq. 
Micheel A. Rebell, Esq. 
Saul Z. Cohen, Esq. 


J 
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Letter dated January 31, 1975, from Leonard Greenwald 


\ 
, cr taAw OFFICES 


MAX HH FRANELE 


 EONARO GREENWALO 


to Tyler, J. 


FRANKLE & GREFENWALD 


Ben. Harold R. Tyler 
United States District Court 


Southern District of New York 


United States Courthouse 


reley 


Bgoare 
Rew York, Wow York 


10067 


BO EIGHTH “VENUE, NEW YORK, N.Y. 1001! 


(212) 242-.200 


January 31, 1975 


Re: Chance et al. vs. Board of 
30 Civ. aa 


Dear Judge Tyler: 


I respectfully call the Court's attention to the recent de-~ - 
tat«: Tourt of Appeals for the Second 


pn I eee oe Le I under- 
eon Jeonuary , 1975, and 


able. 


cision of the United 8 
Circuit 


etané that & ih 
no official citation ir vet avail 


ta 


eesve minority 


Ve 


rs 


al, the Coors of Appeals reversed a District 


requ.ccd that layoffe among production and 
maintenance employees }; carried oct ip such a way cs to - 
and female employee ratios. 


The ra 


had been established uider a conciliation directive of the 
Rqeal Employment Oppertunity Commission. 


Im wetting aside the excessing mandate, the Appeal 


es Cuurt 
noteé that, despite the “disproportionate effect" on minority 
collective bargaining pro- 


gzoup and female employees, the 


*nust 


above Gecisica is par- 
ituation, since*it is quite 


efully yours, 
ia 
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Februcry 7, 1975 


‘, UNITED STATES DISTRICT, COURT 
SONTHERN DISTRICT OF NEW YORK . 


[SAME TITLE] 


TYLER, D.J. A 
Contemporaneously herewith, this court is filing an order designed 
to finally resolve the so-called "'excessing issue", which has been the 
subject of many hearings and arguments before the court since July, 1974. 
In fairness to the parties and counsel, it perhaps should be 
observed that the undersigned is and has been aware of the relatively 
recent cases dealing with the issue of fashiuning decrees, pursuant 
to Title VIL of the Civil Rights Act of 1964, which protect minorities 
in lay-off situations. See Waters v. Wisconsin Steel Works, Inc., 
502 F.2d 1309 (7th Cir. 1974), and Jersey Central Power & Light Co. v. 
Electrical Work:is Local 327, F.2d_ , (3d Cir. decided 
January 30, 1975). Although counsel here have not briefed these cases 
or referred to them, I have considered them before filing the so-called 
final "excessing'' order or decres today. 
Arguably, the reasoning of those cases is inapposite here because 
(1) the facts are somewhat different and (2) this case is not based upon 


But it does involve 42 U.S.C. § 1981 which has 


Title VII of the 1964 Act. 
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February 7, 1975 


a different legislative history. See Watkins, infra. Nonetheless, such 
reasoning might be said to be generally applicable here. If the latter 
view were taken, I note my disagreement therewith. Specifically, I 
believe that the better view in support of the excessing order here is to 
be found in suc’: recent authorities as Watkins v. United Steelworkers 
eee 2369, 369 F. Supp. 1221 (E.D. La., 1974), appeal docketed, 

No. 74-2604 (5th Cir., June 17, 1974). Moreover, I am inclined to tkh'nk 
that the Court of Appeals for this circuit has already adopted a different 


view of racial quotas .nder Titie VII than that of the Third aad Seventh 


Circuits. See, e.g., Rios v. Enterprise Ass'n Steamfitters Local 638, 


501 F.2d 622 (2d Cir. 1974). Aside from the fact that I personally find 
the rationale of this circuit te be more persuasive, this court is bound 


to follow it in any event. 


Dated: February 7, 1975 
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Order of Tyler, J., dated February 7, 1175 


UNITED STATES DISTRICT COURT 
SOUTNERN DISTRICT OF N£W YORK 


[SA 


> 


{E TITLE} 


Plaintiffs and defendant Board of Education (hereinafter defendant") 
having appeared before this Court to request certain patiies regarding the 
continue applicability of "excessing" regulations set farth in an agreement | 
between said defendant and the Council of Supervisors and Administrators 


of the City of New York, Local 1, School Administrators and Supervisors 


Organizing Committee, AFL-CIO, (hereinafter "CSA"), and plaintiffs having 


urged that continued implementation of such rules, or any rules which 
roy 

would have a discriminatory impact on the "acting" supervisors assigned 

pursuant to this Court's orders, would be inconsistent with the Court's 

decisions herein, and plaintiffs having proposed an alternative approach 

to the excessing of supervisory personnel, and the defendant, the CSA as 


Intervenor, and the New York City School Boards Association as amicus 


curiae, having each proposed certain modifications in existing rules, and 


the Court having issucd a preliminary Order in respect to this matter on 


July 30, 1974, and the Court having received certain further reports and 


Jd 398a 


Order of Tyler, J., dated February 7, 1975 


held further hearings thereon at which the parties, the Intervenor and 
amicus curiae were represented; and the Court having made its findings 
in the record at the hearing on November 8, 1974, and having issued an 
Order thereon dated November 22, 1974; and the Court having subsequently 
wiiesiouaii certain administrative problems which defendant represented 
were entailed in implementing said Order; and the parties on January 24, 
1975 having submitted counter proposals for modification thereof, 

IT iS HEREBY ORDERED: 

This Court's order of November 22, 1974, rescinding its prior 


Order of July 30, 1974 and setting forth provisions to govern the intra- 


distzict and inter-district excessing of supervisory personnel in the New 
\ 
York City school system is clarified and modified to read as follows: 


I. Definitions 

A. As used herein, the term "examination" includes any examin- 
ation authorized by paragraph III of the Final Judgment in this case, not 
excluding on-the-job evaluations, 

B. As used herein, "excessing' means the removal of a supervisor 
from a position in whiclhi he is serving as a result of the abolition of such 
position or another position at the same or a higher level than that from 


which he is removed, 
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II, Persons Affected by this Order: 


A. The persons affected by this order shall consist of all persons 
occupying any supervisory position, whether on an acting or regular basis,’ 
in the New York City public school system (or, where .ppropriate for the 
purposes of this order, within the jurisdiction of the relevant appointing 
authority) as of the date that any supervisory position is to be terminated, “ 


“abl og 
Such supervisors shall be divided into three groups. Group A shall conaist :! 


Tor P 


of all Black supervisors, Group B shall consist of all supervisors of “ 


Puerto Rican or Latin American descent or origin. Group C shall consist 
of all supervisors not in Group A or Group B, 
* BR. Any person otherwise qualified to be in Group A, B, or C shall 
be excluded from the operation of this order, either: 
l. if he has been assigned or appointed to a superyisory 
position for less than five months as of the date he is to 
be excessed from a position; or 
if 
a. he does not hold a valid supervisory license as 
of the date he is to be excessed; and 
b. he has failed to take or complete or has failed 


the appropriate licensing examination or re-examination 


after adequate aotice and, in the case of a first exam- 


ination, during a period in which he had the opportunity 


to take or coraplete the appropriate examination, 
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C. For purposes of implementing this order, the date of appointment 
ef a supervisor not excluded from the operation of this order shall be the 
earlier of: (1) the date on which he was appointe? te his position, and (2) 
the date on which he was assigned thereto pursue .o then applicable rules 


or regulations of the defendant, Such date shall constitute the date of 
appointment for such supervisors for all purposcs, and the appointment 
shall have the same efiect as it would have were it made in accordance 
with the *aw, rules, and procedures which were applicable before court 
orders in iis case enjoined their application; provided that if the 
appropriate appointing authority notifies such supervisor and the 
Director of Personnel of the Board of Education, in a written certificate 
and within forty-five (45) days after such supervisor has received a 
supervisory license or within forty-five (45) days after the date of this 
order, whichever is later, that the appointing authority did not intend to 
appoint the supervisor when it assigned him and that it does not now wish 
to appoint him permanently, then he shall be considered appointed only for 


the purposes of implementing this order, Failure of the appointing authority 


to so act within the requisite forty-five (45) day period shall constitute 


automatic appointment, This subparagraph shall not be construed to deny .. 


the appointing authority's or the supervisor's rights, if any, to enter into ~- 


employment contracts pursuant to N.Y. Ed. Law § 2573, 
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D, A person occupying a supervisory position shall not be excessed 


until the results of his examination or re-examination have been evaluated if 
1, he has not had an opportunity to take or complete an 


examination for a supervisory license, although he has 


“Heeh assigned to: supervisory position for more than five 
months and is eligpible for on-the-job evaluation; or 
2, he is in the process of taking an examination or re- 
examination for a supervisory license; or 
3. the results of his examination or re-examination have 
not been evaluated, 
unless he could be excessed even if he held a supervisory license valid as 
of the date of his original assignment to a supervisory position, 
Ill, Excessing: 

A. The total number of supervisors shall be calculated separately 
for Group A(A), for Group B(B), and for Group C(C) as of the date that any 
supervisory position is to be terminated, These numbers shall be totalled 
for all groups (A+B+C), The proportion that A bears to the total (A+B+C) 
shall be calculat:d (A/(A+B+C) ). The proportion that B bears to the total 
(A+B+C) shall be calculated (B/(A+B+C) ), 

B, The number of supervisors in Group A who are to be excessed 
at any time divided by the total number of supervisorg in Groups A, B, and 
C who are to be excessed at that same time shall not exceed A/(A+B4C), 


The number of supervisors in Group B who are to be excessed at any time 
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divided by the total number of supervisors in Groups A, B, and C who 
are to be excessed at that same time shall not exceed B/(AtBiC). 

C. For purposes of intra-district excessin~ within the jurisdiction 
of an appointing authority, these numbers and ratios shall be calculated 
on the basis of the numbers of supervisors then acting under the jurisdiction 
of that appointing authority and shall be applied to all intra-distr‘ct excessing 
within the dictrict of that appointing authority. Such intra-district exce ising 
shall be administered by each appointing authority, subject to the duties 
of paragraph V herein and subject to the reporting requirements of 
paragraph VI herein. 

D. For purposes of inter-district excessing from the juri.diction 
of one appointing authority to the jurisdiction of another appointing authority, 


‘ 


these numbers and ratios shall be calculated on tho basis of the rumber 


of supervisors acting throughout New York City and shall be applied ta all +4 


inter-district excessing, Such inter-district excessing shall be administorad 
24 
by the Executive Director for Personnel of the Board of Education, subject 


to the duties of paragraph V herein and subject to the reporting requlrémoni 


at 


of paragraph VI herein. a . 


a. 


’ 
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Ir, Any supervisor in Group A, I, or C who volunteers in writing, 
after having been fully advised of his excessing rights under’this order, 
to be transferred from a supervisory position in one district toa 
com:parable supervisory position in the same district or in another 
district shall not be considered excessed for purposes of this order; 
provided, however, that the new position is expected to continue in 
existence for at least one (1) year from the date of the transfer. Each 
appointing authority shall administer all voluntary intra-district transfers 
within its jurisdiction subject to the duties of paragraph V hereir and the 
reporting requirements of paragraph VI herein, The Executive Director 
for Personnel of the Board of Education shall administer all voluntary, 


inter-district transfers from one district to another, subject to the duties 


of paragraph V herein and the reporting requirements of paragraph VI herein, 


IV. Reassi nn.iem: ¥. 33 


lf persons from Group A, Group B, or Group C who have been 
excessed are reassigued tu anpropriate supervisory vacancies, such 
reassignments shall be <ione 

A, in such a manner that (A+B)/(A+B+C) does not decrease unless 
there are no excessed supervisors from Group A or Group B available for 


reassignment; and 
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Ih. jn such a imanner that A/(AtBIG) docs not decrease unless 


there are no excesred supervisors from Croup A available for reassignment, 


provided, however, that the ratio may decrease to A/(A+BK+C+1) if the 
increase in the size of the denominator results from the reassignment of 


an excessed supervisor from Group B; and 


C, in such a manner that B/(A+B+C) does not decrease unless there 
are no excessed supervisors from Group B available for reassignment, 
provided, however, that the ratio may decrease to B/(A+B+Ctl) if the increase 


in the size of the denominator results from the reassignment of an excessed 


supervisor from Group A, 


V. Overseers: 


A. With respect to all inter-district excessing, associated inter- 
district ‘ .ansferring, and inter-district reassigaing, the Executive Director 
for Personnel of the Board of Education shall take all steps necessary to 
insure compliance with this order; shall require appointing authorities to 
supply all information necessary to execute this order; and shall require 
appointing authorities to act in whatever manner is necessary to execute 
this order, provided, ho..:ver, that he complies to the maximum extent 


possible with all cther re)evant laws, contracts, policies, by-laws, and 


“agreements. 
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B. WU Fegpect to all intra-district excessiny, arsoclated intra- 
district transferring, and intra-district reassigning, one person shall be 
designated as its overseer by -each.appointing authority and the person so 
designated (hercinafter "designec") shall take all steps neccessary to insure 
compliance with this order; shall require schools and any other relevant. 
subdivisions of the appointing authority to supply all information necessary 
to execute this order; and shall require schools and any other relevant 
subdivisions to act in whatever manner is necessary to eaatatis this order; 
provided, however, that he complies to the maximum extent possible with 
all other relevant laws, contracts, policies, by-laws, and agreements, 


The Executive Director for Personnel of the Board of Education st.all be 4 


responsible for insuring that each designsze is making a good faith effort "at 
tyes 


’ 


to comply with thir order and is complying with this order, If he is not 
4 


’ 3} at | 

satisfied that a designee is s0 acting, the Executive Director shall, ja ny 
. es) ‘ ‘ * ry ‘a 

discretion: (1) order the designee to act in any way necessary to execute WP Se 


- 


Po ethetelal 
appointing authority designates a new designee, or (3) assume the deeiguee’ i 
Pp y 8 4 id 


v2 


duties himself until the appointing authority designates a new designee, 


CE 8, 5+ Ke int 
this order, (2) replace the designee with a person of his choice until the ae 
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VI. Reporting: 

A. The defendant shall furnis) to plaintiffs and the CSA copies of 
all instructions, guidelincs, directives, circulars, or orders issued to 
any appointing authorities, their responsible officers, or other persons in 
respect to the inte r-district excessing, voluntary traneferring, or reassigning 
of supervisors. No later than fifteen (15) days prior to the effective date 
of any excessing, transferring or reassigning decisions or orders, the 
defendant shall report to plaintiffs and the CSA the name and Group of all 
supervisory personnel affected, the positions which they will leave, the positions 
to which they will be transferred or reassigned, if any, and data or computations 
on the basis of which defendant concludes that such excessing, transferring, 
or reassigning will comply with this order, 

B, Each designes shall furnist to plainti‘fs, tr. Executive Director 
of Personnel, and the CSA copies of all instructions, guidelines, directives 
circulars, or orders issued by himself or his appointing authority, its 
responsible officers, or other persons respecting the intra-district exceralng, 
voluntary transferring, or reassigr < of supervisors, No later than fifteen ay), 


os 


days prior to the effective date of any excessing, transferring, or reasaigning | 


decisions or orders, each designee shall report to plaintiffs, the Executive 
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—PiFector, and the CLA the name and Group of all evpervinory pes sunnel 
affected, the positions which they will leave, the positions to which they 
will be transferred or reassigned, if any, and data or computations on 
the basis of which the designee concludes that such excessing, transferring, 
or reassigning will comply with this order. 
VIl. Duration: 

This order sl.all be effective retroactively to July 30, 1974, and 

prospectively until November 30, 1977; provided, however, that thie order 
shall not apply to any intra-district excessing, transferring, or reassigning 


which occurred before November 22, 1974. 


VIII. Construction: 


To the maximum extent possible, this order shall be construed _: 


consistently with all other relevant laws, contracts, policies, by-laws, 4 
4a 


and agreements. In particular, it shall not be construed to prepetiee or: 


Mess 


limit the defendant's rights, if any, to create a preferred pool of exceed 


ee 
at en 
supervisors and/or to reassign or appoint them to vacancies wherever’ ie 


situated in the New York City public school system. Further, this order’, 


> . 


shall not be construed to prejudice or limit the excessed supervisors' rights, 


if any, to return to vacancies in their home districts. 


Dated: February 7th, 1975 


U.S. D.J. 


eee ae 
ee iy 4) Gard Cr } 


———— 
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*IWITED STATES DISTRICT COURT 
SOUTHERN D? STRICT OF NEW YORK 


{SAME TITLE] 


Notice is hereby given that the Intervenor, COUNCIL 

OF SUPERViSORS AND ADMINISTRATORS OF THE CITY OF NEW YORK, 
LOCAL 1, SASOC, AFL-CIO, hereby appeals to the United States 
Court of Appoals for the Second Circwit from the order entered 
in this action on the 7th day of Pebrvary 1975, clarifying and 
modifying the order of November 22, 1974, which cascaded: the 
Court's order of Suby 30, 1974, and thereby modifying, re- 
vising, and rescinding the procedures governing the excetsing 


of supervisory personnel in the New York City school systen, 


as theretofore estab’ ished by statute, by-laws, and collective 


o 


bargaining agreements. This appeal is from each and every 


part of such order. 


Dated: February 28, 1975 


J 409a 


Intervenor’s Notice of Appeal dated February 28, 1975 


FRANKLE & GREENWALD 


ae Ia Ra te ak 
Leonard Greenwald 


Attorneys for Intervenor, 
Council of Supervisors and Admin- 
istrators of the City of New York, 
Local 1, SASOC, AFL-CIO 

80 Eighth Avenue 

New York, New York 10011 

(212) 242-0200 


TO: 

ELIZABETH B. DuBOIS, ESQ. 
Attorney for Plaintiffs 
271 Madisen Avenue 

New York, New York 10016 


JEANNE R. SILVER, ESQ. 
Attorney for Plaintiffs 
20 West 40th Street 

New York, New York 10018 


LEONARD BERNTKOW, ESQ. 

Attorney for the Beard ef Education 
Municipal Buiiding 

New York, New York 10007 


SAUL 2. CONEN, ESQ. 

Attorney for Board of Examiners 
425 Park Avenue 

Yew York, New York 10022 


MICHAEL REEELL, ESQ. 
Attorney for Amicus Curiae 
19 Rector Street oH eS 
New York, New York 10006 
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| UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT OF NEW YORK 


weber mmm ewe meee ee ewe mee ee SSS SS —) 


| BOSTON M. CHANCE, LOUIS C. MERCADO, 


ie Ze 
€ ate, NOTICE OF APPEAL 


Plaintiffs, ite 


790 Civ. 4141 HRT 
-against- 
THE BOARD OF EXAMINERS AND THE 
BOARD OF EDUCATION OF THE CITY 
OF. NEW YORK, et al., 


Defendants. 


NOTICE IS HEREBY GIVEN that defendants, The Board 
of Education of The City of New York and Irving Anker as 


| Chancellor thereof, hereby appeal to the United States 


| Court of Appeals for the Second Circuit from the order 


|| entered herein on or about February 7, 1975 which modified 


} 
oo order of this Court of November 22, 1374 regarding 
i} 


' excessing. 


‘pated: New York, N.Y. 
March 4, 1975 


W. BERNARD RICHLAND 

Corporation Counsel 

Attorney for Board of 
Education & Irving Anker 

Office & P. 0. Address: 

Municinal F-ildind 

New York, N.'¥. 10007 


py /S/ 
Carl Sanaers 
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To: 


| KAYE, SCHOLER, FIERMAN, 
i HAYS & HANDLER 

| Attorneys for Defendant 
} Board of Examiners 
| 425 Park Avenue 


|New York, New York 10026 


| ELIZABETH B. DUBOIS 
Legal Action Center of the 
Attorney for Plaintiffs 
271 Madison Avenue 
| New York, New York 10016 


| seam R. SILVER 


| Attorney for Plaintiffs 


| 20 West 40th Street . 
| New York, New York 20018: * 


3 Ye ae We 
eee & GREENWALD!: 2 


Attorney for Int g)C5.A. 
80 Eighth Avenue: 


| New York, New York. 10011 


' 
| REBELL & KRIEGER 


| Attorneys for Amicus Curiae 
{230 Park Avenue 
New York, New York 10617 
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RATED SAVE BisensTe vewme 


GCUSHERN DISTRICT OF NEW YORK 


BOSTON M. CHANCE and LOUIS C. . 


MERCADO, individually and on ihe 
behalf of all others similarly : 2, fj 
situated, a 
3 
Plaintiffs, 
t 
-against- 70 civ. 4141 


THES BOARD OF EXAMINERS, et al., 


Defendants. 


APREARAHCES 


Jack Greenberg, Esq. and Jonathan Shapiro, Esq. 
Attorneys for Plaintiffs 
10 Columbus Circle 
Mew York, W.¥. 10019 
George Cooper, Esqd., Elizabeth B. Dubois, 
and Stephen G. Young, EB£q., of Counsel 


rrankle & Greenwald Syl 

Attorneys for Council of Supervisory Associations 
of the Public Schools of New York City 

80 Eighth Avenue 

New york, N.¥. 10011 
Leonard Greenwald, Esq., of Counsel 


MANSFIELD, D.J. = 
In this suit challenging the procedures and tests 
required by the Board of Education to obtain a permanent appoint- 


ment to supervisory positions within the New York City public 


school system, the Council of Supervisory Associations of the 
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Public Schools of Hew York City (hereinafter “CSA") seeks to 
intervene. For the reasons discussed below, this motion is denied. 
The CSA seeks intervention as of right, under 
Rule 24(a) (2), which provides: 
*upon timely application anyone shall be permitted 
to intervene in an action ... (2) when the applicant 
claims an interest relating to the property or 
transaction which is the subject of the action ané 
he is so situated that the disposition of the action 
may as a practical matter impair or impede his 
ability to protect that interest, unless the 
applicant's interest is adequately represented by 
existing parties." 
Plaintiffs are two acting principals of public schools 
+ dn New York City. gach has qualified under New York state law for 
the position of principal and holds a New york state certificate. 
However, in order to qualify for permanent appointment to the 
position of principal in Hew York City each is presently required 
to obtain a New York City license in addition to his state license. 
A New York City licenss is issued by the Board of Education of 
New York City only to those who pass certain tests and examinations 
prepared and administered by the Board of Examiners. If plaintiffs 


fail to pass these tests they will be barred from appointment as 


permanent principals in New York tity even though their state 


licenses would qualify them for appointment outside of New Yo.« 
city. 


Plaintiffs attack the New York City testing procedures 
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on various grounds, the principal of which are that they are 


biassed against black people and Puerto Ricans and that the 
procedures are unrelated to the functions of the supervisory 
positions for which the tests are gives. 

CSA is the collective bargaining agent for supervisory 
personnel, including principals, who have already become eligible 
for appointment. CSA represents them in negotiations with respect 
to such important matters as salaries, welfare benefits, pensions, 
retirement program, working conditions, leaves of absence, 
grievance procedures and the like. It does not appear to have 
been authorized to reprerent or negotiate on behalf of any members 
with respect to examinations for licenses as principals, testing 
procedures for such offices, or the like. Nor does it appear 
‘that it has ever done so. Indeed, since its members have all 
quaiified under the existing New York City testing and examination 
requirements here under attack, they would not appear to have any 
personal interest in changing or relaxing the requirements for 
new applicants. In short, CSA's function and activities on behalf 
of its members commenced after its members have become eligible 
for regular membership in its constituent organizations by 
qualifying for licenses as supervisory employees or members, and 
not before. 


Since plaintiffs' motion for a preliminary injunction, 


i 
‘ 
Li u 
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if gi \ted, will only affect future examinations and the niring 
of future personnel, the members of the CSA do not have an 
"interest" in the subject matter of the Chance action of a type 
entitling them to intervene pursuant to Rule 24(a)(2). They have 
already secured their positions and the Chance suit, whatever its 
Gisposition, will not affect them. Moreover, the CSA has shown 
us no reason to assume that it has any express or implied authority 
to represent its members in the Chance suit. MSothing in the labor 
agreement. between the Board of Education of the City of New York 
and the CSA indicates the existence of any such authority and we 
have not been shown any valid reason why CSA should represent its 
members in n. *ters relating to the testing procedures of future 
supervisory personnel. 

CSA relies on only three cases to support its view, 
all are inapplicable. In Cascade Matural Gas Corp. Vv: Rl Pasco 
Natural Gas Co., 386 U.S. 129 (1967), the court allowed the State 
of california and Southern California Edison Co. to intervene 
and oppose a Government consent decree in an antitrust action. 
California, the court noted, is a state where the antitrust 
offender, El paso, sold most of its gas; and California was vitally 
concerned that the consent decree would not restore competition 
for the gas that it and its citizens purchased. See id. at 132, 


135. Southern Edison was a large industrial user of natural gas 
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purchased from Bl Paso's sources. Th. interest of CSA in no way 
approaches the intrest of the interveners in the §l pase case. 

Missouri-Kansas Pipe Line Co. v. United states, 312 U.S. 
$02 (1941), also cited by CSA, was discussed by the court in 
Bl paso. A security holder of a company which was supposed to be 
protected by a consent decree was allowed to intervene on the 
company's behalf. Mot only did the security holder have a real 
interest in the litigation, but the court noted the special 
circumstances that intervention was needed to protect the private 
party in the enforcement of the public law, and that the 
foundation of the intervention was not gule 24(a) of the Federal 
Rules but rather the peculiar provisions of ths consent decree. 
Id. at 506. 

Finally, CSA relies on Ynited States v. Simmonds 
precision Products, Inc., 67 Civ 4506 (S.D.N.¥. June 30, 1970), 
where the court permitted a labor union to intervene for the 
purpose of opposing tne en.ry of a final judgment on a consent 
decree in an antitrust case. CSA neglects to mention that the 
court's opinion clearly states that the union sought intervention 
in order to protect the job security of its members. jd. at 3. 
As we noted earlier, there is no danger to the job security of the 
CSA members if the Chance plaintiffs would be successful in their 


suit. 
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Even if CSA had a legel interest in the subject matter 
of che Chance dispute, we wild still be required to deny their 
motion to intervene because we find that CSA's alleged interest 
will bo more than adequately represented by existing parties. 
Plaintiffs have served process in this suit upon the Boerd of 
Examiners and its members -- individually and in their capacities 
as members of the Board. The Board is retaining independent 
counsel to defend the suit. CSA has given us no valid reeson for 
believing that counsel retained by the Burt of Exeminers will 
not be able competently to defand this suit. 


“¢ is so ordered. 


Dated: October 26, 1970. 
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ULLiSD STAYES DISTRICT COUR: 
SOUTHERN DISTRICT OF NEW YORK 


BOSTON M. CHANS 
LOUIS C. MBRC\DO, et al, 


~against— 


BOARD OF EXAMINERS and 
B@ARD OF EDUCATION OF 
CITY OF NEW YORK, et al, 


Defendants. 


al De? eq 7 11% ARTIIT | ‘ 
PLAINTIFFS’ SUPPLEMENTAL MEMORANDU?| ; 
REGARDING APPLICATION OF EXCESSING RULES. 


Introduction * 
This memorandum is submitted in continuing objection to defendant *. 


Board of Education's proposal regarding the "“excessing" of. uperyisory personnel. 


Under the proposal, defendant would extend traditional seniority rules 


to supervisors assigned as “actings" under the temporary hiring provisions 


established pursuant to the decrees in this case, using date of assignment 

to measure rev2tive seniority, provided the personnel had been "licensed" 
following successful participation in interim evaluation procedures and also 
formally “appointed.” This would protect covered individuals, only, from trans- 
fer fron their districts, demotion or dismissal except in order of inverse 


praty relative to each other end ell the persons ever appointed before the 


preliminsiy injunction in this case. Seniority of the latter group would con- 


tinue to be measured by date of appointing, thus making all of them senior 


t@°al1 covered persén- ‘appointed pursuant to this Court's decrees. 
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When defendant first submitted this proposal, in July 1974, plain- 


tiffs argued that it would unconstitutionally perpetuate the effects of past 

discrimination by assuring that people appointed under the remedial provisions 

in this case and particularly minorities, would be displaced from their present 
ny cases, dismissed from the system. (Pltfs' Memo. July 25, 


1974). Defendant maintained that few personnel would be affected and,without 


clarifying the status of the uncovered individuals, that none would be dis- 


sissed.~ (Aff. Frank C. Arricale July 30, 1974 par. 5, 8, 9). The Court 


thereupon declined to grant permanent injunctive relief requested by the 


plaintiffs but issued a temporary stay pending review of specific data to 


deferiiant on the potential effects of its plan. + (Order 


Defendant has failed to submit a substantial portion of the data re- 
quired by the Court--specifically that which would show the precise impact 
of position shifts on individuals of different race or ethnic group. (See 
Order July 30, par. II.B) The general list of vacancies available which it 
furnished leaves us to speculate, for example, on just how a large group 


" DS would be reassigned, and the 


alternative positions to whict might have to be transferred given the 
much lower number of vacancies than abolitions for this position. This is 
riew of their claim that inter-district excessing is 


11 to affected individuals. > 


Ne 


plan would tend to improve school 
cersing minority personnel excessed 
sbivtLebs with enrollaent decline to high enrollment 
tominantly wh and presumptively discrim 


Tv) 
} 


. ‘ . e 
‘hool boaim This contention 
any prior basis in tie 


submitted on district starf surplus 2nd s: went decline. 
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The data defendant has submitted, nevertheless belies the alleged 
innocuous character of its excessing proposal and bears out everyone of 
plaintiffs' contentions regarding its discriminatory impact. 

Defendant's plan would affect 63 people, not 25 or so as it originally 
contended. (Arr. aff. July 30, 1974) Although defendant does not so state, 
they are necessarily all people appointed pursuant to this Court's remedial 

Seventeen or 18, approximately 27%, are Blacks or Hispanics. 

Of these 63 affected people, it is now projected that 35 would be 
shifted to different positions. Despite defendant's failure to furnish 
precise data, referred to above, it is clear from comparison of positions 
and vivancies described and their relative numbers that many of these assign- 
ments would entail change in the character of position held, and possible 
demotion. Thus, they cannot be termed innocuous. 

Moreover, defendant now reveals that under its plan, all the uncovered 
actings would be dismissed outright. 42.9% of this group of 28 are minority. 
Half or more than half of them are in the unlicensed group excluded primarily 
because they had not served long enough to qualify for the examinations as 
of last April (Tr. Sept. 13, 1974, p. 5-6). This latter group, which in- 
cludes 46% minority members, would be denied through their dismissal the 
onoeekanbig to obtain licenses in future interim evaluations. (Final 
Judgment tr.¢).2 


Defendant has not advanced any policy rationale for theSe aspects of 


3 
its proposal, which is challenged in material respects not o by amicus 
p ’ o - . a 


$$ 


and Court have agreed that an apparently additional group 
ndividuals, whose interim evaluations. are "unresolved" 

protected against any excessing until the disposition of their 

in November. (Tr. Sent. 13, 197k, p. 24-27) Under defendant's 

plan, ancy of these who failed would be added tothe unlicensed group and 
dismissed out of hand despite the provision of the Final Judgmer t {p 


par:2. 
III.C) authorizing cont inued employment and reexamination of unsuccessful 
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New York City School Boards Association, whose members are in effect sub- 
Sidiaries of defendant Board, but also the CSA, representing senior and 
junior members of the affecte’ supervisors. On the other hand, data submitted 
show that the plan is clearly discriminatory against plaintiffs' class and 
se to this Court's interest in preserving the effectiveness of its 
decrees. 
Prior to the preliminary injunction herein, the supervisory ranks of 
the city school system numbered at most 10% minority members. In the largest 
category affected by the excessing proposals, assistant principal, the per- 
centage was only 7%... Only 1% of those serving as principal, to which assist— 
aré a stepping stone, were drawn from the minority group. 
Examiners, 330 F. Supp. 203, 203 (S.D.N.Y. 1971). 
ee years after the prelivinary injunction this staff still includes 
at best only 15% minority members. Given this background, it is evident that 
a seniority plan which has impact only on the group appointed pursuant to the 
Court's remedial orders, 27% of whom are minority, continues the discrimination 
held unconstitutional by the Court. The further plan to dismiss a group almost 
half of whom are minorities makes the first of potentially serious inroads 
against the work of integrating supervisory staff so slowly and laboriously 


begun as a result of this case. 


Aroument 
ek 
& 


THE BOARD'S DISCRIMINATORY PLAN IS NOT NECESSARY OR APPROPRIATE TO 
PROTECT ANY VALID INTEFSST. 


The invalidity of seniority rules which thwart decrees to remedy un—- 


-onstitutional discrimination has been affirmed by the ‘Court in the nearings 


on this matter. While the Court has also expressed understandable concern 


what modification of such rules not unduly jeovardize the earned vremgatives 
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of innocent individuals, the defendant Board's rule goes mich farther than 
necessary to do such equity and is in its dismissal provisions completely 
irrelevant to that end. 

As noted, the Board's perpetuation of existing seniority rules places 
the entire burden of excessing on the post—injunction appointees, who includes 
an exceptionally high proportion of the supervisory staff's few minority 
members. At the same time it preserves a complete insulation from excessing 
of all pre-injunction appointees. The authorities do not require such total 

.tion of seniority expectations. Rather as discussed-in our Memo— 

p.- I-34, Part III,)they permit reasonable accomo- 
essary to serve the constitutional interest in undoing past dis- 
crimination. See also p. infra. 

The Board's further determination to exclude from the purview of 

essing the unappointed and unlicensed personnel assigned since the in- 
junction is completely irrational. These devices protect no one except the 
licerised and appointed members of the same originally "acting" group. Many 
er, as members of plaintiffs' class, are represented hy plain~ 


tiffs' counsel and all are allegedly represented by the CSA, but none of 


their representatives have sought such protection for them at the expense 


of other actings. > 


The exclusion of the unappointed actings is Spparently not even desired 
by defendant, so it is very difficult to see why datintent continues to include 
them in the excluded group. 

Thus in para. 6, the affidavit of Frank ¢. Arrtcale invites the court ® 
"o mandate licensed personnel be appointed immediately" thereby assuring 


o 


that "an additional 13 persons would be in an excessed situation" and that 
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ssing rules we seek this Court to uphold would guarantee 
rigats for 48 of the 63 persons the Plaintiffs have mentioned." 


Mr. Arricale's request, which mst be puzzling to the Court, reflects 


an apparent change in the defendant's position regarding an ambiguous feature 


of the Final Judgment, upon which, as will be indicated in a separate letter 


to the Court, we hope to reach agreement and submit a joint proposed amenda- 


tory order for the Court's signature.~ Mr. Arricale's staten makes clear, 


1. 


—— 


While the Judgment made clear(para. III) that persons passing interim 
evaluations pursuant thereto should be licensed forthwith and that such 
licensed persons were among the class authorized for appointment, it 
did not indicate whether special action by appointing authorities would 
be necessary to cOnvert an assignment into an appointment when the 
assignee became licensed. As of the date of this Court's order of 

July 30, none of the parties had taken a formal positicn on the 
necessity or lack of necessity for such appointive action. The July 

30 order para. IIIB required the Board to advise community boards of 
any steps necessary to assure that acting personnel who have obtained 
licenses***are 'appointed' in time to be covered***for purposes of any 
excessing in the September 1974 school term." The Board issued a memo— 
randum +> the boaris dated August 12, 1974 providing, among other things, 
that since only “appointed” supervisors would have excessing rights 
under its proposed rules, they should "appoint as quickly as possible 
those [ licensed | acting supervisors whom you wish to retain***," It 
added "because of the time constraints under which we are operating 
unless we are informed by August 20, 1974 which acting supervisors 

have been denied appointment, we will consider for the purpose of ex= 
cessing all acting supervisors licensed under the Interim Licensing 
Procedure to have been 'appointed'." As indicated by Mr. Bernikow 

at the September 13 hearing, the Board now appears to agree with CSA 
that advice from commmnity boards regarding non-appointment of personnel 
is somehow unreliable and not an equitable basis on which to deny any 
individual rights. (Tr. Sept. 13, 1974, p. 27-29; O'Brien aff.) 


J 4248 


Plaintiffs’ Supplemental Memorandum Regarding 
Application of Eacessing Rules 


however, that the Board, like the 
non=action of community boards in appointing individuals irrelevant to their 
status for purpose of excessing. Certainly that is true. Whether or not 
they do so by the device of non=-appointment, boards can always dismiss per— 
sonnel they deem unsatisfactory. Ed. Law 3 2573.19b). The right to dismiss 
however, is traditionally independent of rights and obligations related to 
excessing, and the two should not be confused. 

The exclusion from excessing protectior cof "unlicensed actings" is 
equally irrational. As noted, this group consists primarily of people who 


had not as of the cut-off date last April served in their acting positions 


1 pa 


long enough to be eligible for the interim evaluations. 


There is no apparent reason why these people should be denied the 
protection for excessing afforded to other previously "acting" personnel 
assigned pursuant to this Court's dec ‘ Particularly under the seniority 
system which defendant board would have the Court continue, their protection 
would simply give them the same rights as other actings to be retained in their 
present position as long as less senior acsignees remained. On the facts 

‘as presented by the defendant Board, this would mean they all could be placed 
in some supervisory vacancy. Instead the Board would have them arbitrarily 
end unnecessarily dismissed. One effect would be to remove from the super— 
visory ranks a significant percentage of the minority people added as a 
result of this litigation. Another would be to prevent them from qualifying 


3 
for licensing under the Interim Evaluation System which requires that they be 


1. <A lesser number, unspecificd, are seid to hive failed or have been 
otherwise ineligible. Such people if retained in their positions 
would be eligible to reapply at a later date. (Final Judgment, 
para. III.C) 
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on the job to qualify. Thus, the ranks of licensees eligible for future 


appointment to the system as well as all current supervisors would be 


decimated. 


2 THE CSA AND SCHOOL BOARD ASSOCIATION PRESENTATIONS NOT RESOLVE THE 
EXCESSING PROBLEM, 


e 


As previously noted, neither the CSA, as union for all categories of 


supervisors, nor the Association representing community school boards supports 


defendants' excessing proposal. On the other hand, neither has presented an 


acceptable alternative for the Court's consideration. 


In the affidavit of its President, Peter S. O'Brien, CSA suggests that 


“- 


excessing ruics be extended to all actings who have served the minimum five 


month period necessary to give them the status of people eligible for licen- 


1at of mere temporary assignees. If this approach were 


tination would 


be injected into the 


marked for term 


list to determine their relative order of excessing. OSA says no 


be terminated for this school year under such circumstances and 


all would retain "supervicory" positions. Even if that is truet the burden 
7 


of position shifts, possible demotions and possibie disadvantage from place~ 


ment in another district than the one which hired an individual would still 


fall most heavily on new assignees. By perpetuating the traditional seniority 


system without making any allowance for the abnormally high incidence of less 
3 


. 


Cee ee 


l. OSA's analysis includes an exaggerated projection of 14,1 vacancies 
(O'Brien aff. para 3) in contrast to the Board's report of 74, as well 
as sweepins statements that additional vacancies not considered in the 
Board's analysis, would be created by retirements and the appointment 

of A.P's to vacant principalships. None of these or the affidavit's 

many Other broadside objectives has any demonstrated support. 
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the CSA plan 


senior personnel among: members of plaintiffs' class, /uncompromisingly 
perpetuates the effects of racial discrimination. ‘ 

The amicus School Boards Association has made no recommendation to 
the Court except that the inter-district aspect of the excessing be eliminated. 
Plaintiffs view inter~jistrict transfers as a disadvantage which cannot be 
allowed to burden the members of their class unequally. Moreover, it is 
clear that there are many disadvantages in a system which disrupts the hiring 
patterns and practice of district authorities which this very Court has 
vested with significant independent discretion in defining criteria for 
selection. However, a bare suggestion that the inter<listrict features be 
eliminated gives no clue as to the character of any alternative procedures 


nor their impact on members of plaintiffs' class. 
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3 Pending Developmen n Acceptable Alternative Plan, the Court Should En- 
join Any Inter-Dis sxcessing of Persons Assiyned, Appointed or Licensed 
Since its Injunctio tember 20, 1971. 


The purpose of the Court's injunction issued July 5 was to preserve the 
status guo so that defencant could implement its proposal in the event it was 
shown to be harmless to the interests of plaintiffs and the Court's decrees in 
this case. In view of the clear demonstration that detendant's excessing plan 
would operate in an unconstitutional fashion, defendant shculd still be enjoined 
from implementing the plan. Plaintiffs are conscious, however, of the school 
' 


system 


s need to proceed with the filling of vacancies on at least a temporary 


routine is to proceed. n th sence of any inter-district 


essing plan which would preserve the rights of plaintiffs, we believe a new 
injunction is needed which would protect the interests of plaintiffs and the 
Court in safeguarding its own orders, while permitting the system to adopt com- 


easures for ssing ‘ xcess and vacancy 


dingly urge the Court, as we did once before, to enjoin any 
“ould involve terminating or shifting into different positions 
personnel appointed since the preliminary injunction of September 
21, 1971. In the alternative form of order submitted to the Court on July 30, 
1974 plaintiffs urged that such relief continue for three years until October 31, 
1977. It was and remains our belief that such relief would protect plaintiffs’ 
» 
Rerests until a substantial dea of staff replacement,,increasing the provor- 
srvisors, assura od that reinstitutior o2 


world net reinstitute discrininatory employment patterns. 


Bourd of Examiners, OPIN. Mansfield, 3. December 27,'1973 pace 12. 
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Such protective relief for the plaintiff's class would be compatible not 


only with prior Court orders in similar cases! but with reasonable efforts to 


~~ 
honer the equities of individuals appointed prior to the preliminary injunction. 
Nothing inthcir order proposed would affect the relative seniority of such earlier 


employed persons vis a vis each other. In effect, a compromise would be struck 


preserving the rights of all but the least senior people appointed before the 


aa a ; 2 
preliminary injunction. 


ee E na NEEEE IEEE 


Gea, e.g., tiatkins v. Steel Workers (USA), Local 2369 7CCH Emp. Prac. para. 91530, 
(=.D. La. 1974), Oliver v. School District of Kalamazoo, 346 F. Supp. 746, 782 
#.D, Mich 1971), Afft'd. 448 F. 2nd 635 (6th Cir. 1971) = 
2 = . . . 
‘Mor, of course, would such an order tie the hands of any appointing authority 
ishing to dismiss an individual iwpointed subseqient to the injunctios; b ards 
would ba Free 


\ ba free to dismiss supervisors at any time on t 
sup2rintendents Ed. Law 32573.1. (b) 


ne recommendations cf their 
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Plaintiffs do not by this request imply that the relief proposed is the 
only acceptable approach to excessing available in the instant case. Judicial 


decisions discussed in our Memorandum of July 25 suggest a number of alternative 


ways to mitigite the resegregating effects of strict seniority excessing rules 


upon newly integrated staffs yet minimize the disappointment of seniority expec- 
tations among earlier appointees. Plaintiffs urged the defendants to consider 
such alternatives before this dispute was ever presented to the Court in July, 

and we believe that acceptable approaches would not be difficult either to develop 


or implement. 


Thus, plaintiffs urge that if the Court does not deem it appropriate to 
prohibit the excessing of post-injunction appointees for an extended specified 
period, it issue such an order temporarily, to remain in effect unless or until 
an acceptable excessing proposal has been devised by the parties and approved by 
the Court. Such an order would prevent the unconstitutional discrimination against 


plaintiffs and counterproductive unraveling of this Court's prior decrees without 


———— 


lor example, it might seem appropriate to modify traditional seniority rules by 
assigning persons emploved since the Court's preliminary injunction a specified 
amount of incremental seniority in addition to that accumulated since the day of 
assignment. They would thus have status for excessing purposes comparable to that 
of pre-injunction appointees hired within say, three to five years before the 
injunction was issued. No pre-injunction employees would™completely lose seniority 
and the most senior employees would be completely protected, but the effects of 
currently proposed systems on minority employment would be lessened. Another al- 
ternative might be for 2 limited duration to eliminate seniority rules entirely 
insofar as newer employees were concerned, while guaranteeing the most senior em- 
plovees, of say 10 to 20 years service, against any excessing at all. Still: another 
possibility would be to attach to a broadly applicable seniority system, such as 

the CSA has proposed, a proviso that if its implementation proved grossly discrimina- 
tory to minorities or post-injunction assignees, lay-off and transfers would te 
apportioned among the grouvs according to a previously determined formula. Plain- 
tiffs, in the -~hsence cf defendant's cooperaticn and sukmission of pertinent data, 
are not positioned to assess the relative equities or educational implications of 
these or various other alternatives which have been sugcested since the excessing 
issue came under discussion. We believe that if the Court issues the temporary 
restraint we propose further and fruitful discussions may well ensue. 
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impairing the opportunity of all concerned to affect a mutually agreeable acccmo-~ 


dation. 


Dated, September 25, 1974 


Respectfully submitted, 


og 
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